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ACCOUNT OPEN. 

1. An open account is one in which some term of the contract is not settled by 
the parties, whether the account consists of one item or many. Sheppard v. 
Wilkins. 62. 

2. Thus, where five loads of corn were sold at the same time and delivered, and 


there was no stipulation as to the price, itis an open account. Ibid. 
ACTION. 

1. A witness can have several actions on several certificates for his attendance, 
and it is no defence to a suit on such a certificate, that a former recovery has 
been had in another suit by the same plaintiff on another certificate. Hill v. 
Proctor & White. 576. 

2. When a witness has proved his attendance within five days after the deter. 
mination of the suit in which he was subpeenaed, and has secured the proper 
certificate from the clerk; his right of action is complete against the party who 
subpeenaed him, and he is not obliged to delay his suit to wait the result of an 
execution against the unsuccessful party. Ibid. 

See Partners AND PARTNERSHIPS, 7, 8. 


AMENDMENTS. 


1. When the plaintiff is allowed to file additional counts to his declaration, after 
the reversal of a judgment in the same cause, it is the exercise of a discretion. 
ary power, which is not the subject of revision in an Appellate Court. Hol. 
loway v. Lowe. 246. 


APPEALS AND CERTIORARI. 

1. On appeal from the judgment of a Justice of the Peace, the trial is had de novo, 
on the merits of the case, it is therefore, error to quash the proceedings for a 
defect in the warrant. McCrory v. Smith. 157. 

- The County Court may revise on appeal, the judgment of a justice of the 
peace, rendered against a constable and his sureties, upon a notice alledging 
that the former had failed to execute a writ of capias ad satisfaciendum, 
theretofore placed in his hands, at the suit, &c. Patterson et als. v. Grace. 
264. 

- Though the statutes in respect to the subject, do not authorize the rendition 
of a judgment against a constable and his sureties, on notice and motion for 
failing to “‘ execute ” a ca sa, yet as cases taken from a justice of the peace, to 
the County and Circuit Courts, are to be tried de novo, it is allowable to a 
plaintiff to amplify in the statement, he may file on appeal, the grounds of his 
motion. Jbid. 
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APPEALS AND CERTIORARI—Continued. 

4. A judgment against a constable and his stireties, for a failure to return final 
process, must be limited to the amount for which the same issued, with inter. 
est thereon from the date of the judgment to the time of making the motion, 
together with the costs of the motion. Jbid. 

5. Where, on an appeal from a justice of the peace, the amount in controversy 
exceeds twenty dollars, the case must be tried by a jury ; unless the mode of 
trial is waived by the form of pleading, or otherwise. bid. 

See Justic& oF THE Peace, 3. 


ARBITRATION AND AWARD. 

1. An agreement to refer a controversy arising out of a covenant of warranty, is 
not a bar to an action on the covenant. Bozeman v. Gilbert. 90. 

2. A mere agreement between the parties to a contract, that they will refer all 
matters in controversy between them, to the arbitrament of disinterested per- 
sons, cannot be enforced either in a Court of Law ora Court of Equity. Ibid. 
When the judgment of the Court, confirming an award of arbitrators, states 
that the “ arbitrators were sworn according to law,” if it does not appear from 
the record'that an oath was administered to them before the award was made, 
this Court will intend that proof was made that such was the fact. Price v. 
Kirby. 184. 

When arbitrators recite “‘ under their hands and seals” that an award was 
made, but omit making a scroll opposite their names, it is a sufficient compli- 
ance with the statute. Ibid. 

No cbjection can be made to an award in the appellate Court, which was not 
made in the Court below; unless it appear from the record, that the award did 
not decide the matters in controversy. Ibid. 

. The statute of this State relating to awards, does not affect the right of sub- 
mitting to award, as regulated by the common law ; but merely gives to awards 
thus made, an effect which they had not at common law. Martin v. Chap- 
man. 278. 

A verbal submission to abide by the award of arbitrators, is valid ; and an 
award made. pursuant thereto, will be binding, if the authority is not revoked 
before the award is made. Jbid. 

C, as the agent of O, entered into a submission with A, to refer certain mat- 
ters to reference under the statute; the arbitrators made an award in favor 
of A, without stating against whom,—held that it was error to render judg- 
ment against C. Callahan v. McAlexander. 366. 


ASSUMPSIT. ACTION OF. 

1. In the action of assumpsit, it is not necessary, that the writ should be in a 
plea of “* Tresspass on the case ;” it is sufficient if it be “in a plea of the 
case.” C-B. § J. A. Stovall v. J. M.& L.S. Nabors. 218. 

2. When the wife of D. filed a bill in Chancery for divorce and alimony, on the 
ground among others, that the husband was a lunatic; and the Chancellor 
made an order, allowing a thousand dollars per arnum, for the support and 
maintenance of herself and children; the husband being afterwards restored 
to sanity, and the bill dismissed, held, that an-action of assumpsit would lie 
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ASSUMPSIT, ACTION OF—Continued. 
against the husband, to recover a sum of money, due for the tuition of the 
children, on a contract made by the wife, pending the bill in Chancery 
Harris v. Davis. 259. 

. The action of assumpsit will lie upon an express parol contract, or where tlie 
circumstances of the transaction are such, that the law will imply a promise. 
And although this action, when founded on an implied liability, is greatly fa. 
vored, and has been likened to a bill in equity, yet it cannot be maintained. 
unless the plaintiff shows a legal right. E. B. & A.G. Westmoreland vy. 
Davis. 299. 

. Nor will a promise by a defendant, to pay money, be implied, unless he was 
under a legal obligation to pay. bid. 

. Where the guardian of a lunatic, purchased merchandize (which was charged 
to him) for the use of the lunatic and his family, an action cannot be main- 
tained against the lunatic, upon an implied promise to pay the amount, though 
he has recovered his reason, and his property been restored to him, without 
the guardian’s retaining any part of it, to indemnify himself for his liabilities on 
accountof his ward. At the time the purchases were nade, the lunatic was 
not in a condition to make himself liable upon an implied promise, and subse- 





quent events cannot create it. Ibid. 

. But as the debt was contracted on account of the lunatic and his family, he is 
under a moral obligation to pay it; and a promise, after a return of his reason, 
would be binding. So, he would be liable, upon a implied undertaking, to re- 
imburse the guardian, should he pay the debt. Jbid, 


. Money voluntarily paid under ignorance of the law, cannot be recovered back 
in an action for money had and received. The Trustees of the University of 
Alabama v. Keller, Executrix, &c. 406. 


ATTACHMENT. 

1. A statement in an affidavit for an attachment, that the defendant is “‘ about to 
abscond himself and his property out of the State,” is equivalent to alledging 
that the defendant is about to remove himself and his property out of the 
State, privately, and therefore is substantially within the statute. Ware v. J. 
& W. Todd, Administrator. 199. 

. Although the proper direction of process of attachment is, to the sheriff, yet, a 
judgment will not be reversed because the attachment is directed to any law. 
ful officer, if it is executed by the proper officer. Ibid. 

.'A judgment cannot be rendered before the maturity of the demand, although 
the statute authorizes an attachment to issue in certain cases, before the debt is 
due. Ibid 

. In such a case the proper course is to stay proceedings until the maturity of the 
debt, and then to proceed to judgment as in other cases. Ibid. 

. Anattachment may be sued out against one of several partners, without joining 
the others. Green v. Pyne. 235. 

. An attachment ought not to be quashed, because the articles of personal 
property levied on, are not specifically described in the sheriff’s return. Ibid. 
An attachment sued out previous to the act of 1837, ought not to be quashed 
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ATTACHMENT—Continued. 
because levied on land, as well as personal estate. It may be doubted whether 
the levy on the land would have any effect; but is certain that the levy on the 
personal estate, is a good execution of the process. Ibid. 

. The.return of a sheriff to a judicial attachment, against three defendants, that 
by virtue of the writ, he had levied on certain slaves, and that the same were 
replevied by the bond of the defendant, is conclusive to show that the slaves 
were the property of all the defendants. Kirksey et als. v. Bates. 303. 

. When an attachment is sued out, under the act of December, 1837, “ to ex- 
plain and amend the law in relation to attachments,” as auxiliary to a suit then 
existing, it is not necessary to alledge in the attachment, the existence of a 
previous suit. Hounshell v. Phares. 580. 

10. If an attempt were made to set up such an attachment, as an original suit, it 
could be defeated by plea inabatement. Ibid. 

See Lien, 5. 

ATTORNEY AT LAW. 

1. An attorney at law, in virtue of his ordinary powers, cannot delegate his 
authority to another, so as to raise a privity between such third person and his 
principal, or to confer on him as to the principal, his own rights, duties and 
obligations. Johnson v. Cunningham. 249. 


BAIL. 

1. In debt or sci. fa. against bail, the bail will be permitted to shew by plea, that 
the plaintiff did not comply with the requirements of the statutes before de- 
manding bail. Kennedy v. Rice. 11. 

2. Bail will not be allowed to dispute the cause of action, or the truth of the affi- 
davit filed by the plaintiff as a pre-requisite to the demand for bail. Jbid. 

3. The act of the Ist February, 1839, abolishing imprisonment for debt, does not 
authorize the discharge of a debtor then in actual or constructive custody. Jb. 

4. Bail, notwithstanding this act, is liable for the debt on the return of non est 
inventus to a ca. sa. properly sued out; and is authorized to arrest and sur- 
render their principal in discharge of themselves, in the same manner as before 
the act. Ibid. 

5. If a ca. sa. since the statute, is sued out without the necessary affidavit- 

Quere—whether the bail may not plead the omission in bar of the sci. fa. Ibid, 

BAILMENT.—Sce Conrracr, 18. 
BANK. 

1. To sustain a judgment by default, on a motion by a bank, under the statute, 
the liability of the defendant must be shown by the judgment entry, as well 
as the notice and certificate which authorized the court to exercise the sum- 
mary jurisdiction. Clements, Hall, Gindrat and Steele v. The Branch of the 
Bank of the State of Alabama, at Montgomery. 50. 

. If a Bank is authorized by its charter to receive money on deposit, Quere, 
whether, under this power, it may not lawfully undertake to collect moneys, 
on all negotiable commercial securities, when no other act is necessary to be 
dene than to forward the securities to their place of payment, and demand 
and receive the money. The Branch of the Bank of the State of Alabama, a‘ 
Montgomery vy. Knox & Co. 148. 
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BANK—Continued. 

3. When a bank is authorized by its charter, to deal in bills of exchange and 
discount notes made negotiable and payable at the bank, with two or more 
good and sufficient securities, it may, under this power, undertake to collect 
bills of exchange on other places; the restriction, if one is imposed by these 
terms, only extends to promissory notes. Ibid. 

. Ifa bank receives a bill for collection, and omits to present it at the. proper 
time and place, for payment, and a loss is sustained in consequence of this 
omission, the bank is liable to the extent of the loss. Ibid. 

. If the owner of a bill, on which the remedy has been lost by the neglect of a 
bank, or its officers, withdraws it from the custody of the bank, he does not 
thereby waive his action against the bank, nor will the pursuit of any of the 
parties, discharge the bank from the liability to answer for its negligence. Ib. 

- The President pro tem. of the Branch Bank at Mobile, may certify under its 
charter, that a note sued on, is bona fide the property of that Branch. Ban- 
croft v. The Branch of the Bank of the State of Alabama, at Mobile. 230. 

. A prayer that the ** Branch of the Bank of the State of Alabama, at Mobile, be 
made a party to the bill, by serving a copy of the saine on John B. Norris, the 
President thereof,” though not very formal, is sufficient to evince the intention 
to make the bank a patty. Walker et als. v. Hallett. 379. 

. But in such a case, the subpceena must issue to the bank; and if issued to its 
President, commanding him to appear and answer, a judgment pro confesso, 
cannot be taken against the bank, for want of an answer. Ibid. 

. The President of a bank, or other officer of a corporation, may be made a 
party to a bill in chancery, and required to answer upon oath. Ibid. 

. It is not within the scope of the powers ordinarily conferred upon the Cashier 
of a bank, to appear to, and defend suits against the corporation; and conse - 
quently he cannot answer a garnishment which has been sued out against it. 
Such an answer should be made under the common seal of the bank, either by 
the express authority of the Directors, or President, who thus far, is the execu- 
tive officer of the board. The Branch Bank at Mobile v. Poe 396. 

. If any person who borrowed money of the State Bank, or either of its Branches, 
under the provisions of the act ‘to extend the time of indebtedness of the 
Bank of the State of Alabama, and its Branches, and legalizing the suspen- 
sion of specie payment of the same, and for other purposes,” fails to pay any 
instalment as it falls due, so much of the sum borrowed as remains unpaid, be- 
comes due instanter, and the President of the proper bank should proceed to 
collect the same. Sale et al. v. The Branch Bank at Decatur. 425. 

The certificate of the President of the Bank, as to the property in the evidence 
of debt sued on, must identify it with reasonable certainty, and by some other 
description than its amount. Ibid. 

. Where a notice that a motion will be made against a debtor of the bank for 
judgment, and acertificate as to the proprietorship of the debt sought to be re- 
covered, is found in the transcript of the record sent up; and the judgment re- 
cites that the plaintiff ‘‘ produced the notice and certificate of the President cf 
the Bank indorsed thereon;” it will be intended that the notice and certificate 
found in the transcript, were acted on in the court below, and consequently 

95 





754 INDEX. 


BANK—Continued. 
they may be regarded as a part of the record. White et al. v. The Branch 
Bank at Decatur. 435. 
See Summary Proceepines, 2, 6. 
See Brtts or Excuance anv Promissory Nores, 24. 
See ConstitutionaL Law, l, 2. 
BILLS OF EXCHANGE AND PROMISSORY NOTES. 
1. Where one person intrusts another with his blank signature to be filled up for 





a particular sum, and to be used in a particular manner, if that confidence is 
abused, and the paper is filled up for a larger amount, and used in a different 
manner, he will be responsible to a bona fide holder for the amount for which it 
is filled up. Herbert v. Huie. 18. 

2. In such a case, the implied authority is given to the holder, to fill up the paper 
for any sum which he may have advanced upon it in good faith, and in ignor- 
ance of any fact which should have put him on inquiry. Ibid. 

3. Where a garnishee admits in his answer that he had made a promissory note 
in favor of the defendant in the judgment; but states that he had been notified 
of its assignment, or that a suit had been brought thereon, against him, in the 
name of certain persons styling themselves assignees, the plaintiff is not en- 
titled to judgment, without showing that the payee is still the proprictor'of the 
note. Stubblefield v. Hagerty. 38. 

4. Parol evidence admissible to prove that when a note was executed, there was 
an agreement to receive in part payment, a debt on another person. Murchie 
v. Cook & McNab. 41. 

5. A set-off by the maker of a promissory note, against an intermediate indorser, 
cannot be allowed, unless there is a contract between the parties, so as to al- 
low it, founded on some new consideration. Kennedy v. W. Manship and 
others. 43. 

6. A note, described as made at Columbus, Geo., after judgment, will not be 
presumed to have been made in the State of Georgia, fur the purpose of revers- 

*ing the judgment. Hargrove v. J. Smith & Co. 80. 

7. The want of jurisdiction in the Circuit Court, does not appear from the fact 
that only forty-eight and cighty-seven hundredths dollars, were due for princi. 
pal and interest, (computing the latter at eight per cent.) when the note was 
sued. Ibid. 

8. John S. Rhea, James Connor and James W. Rhea, describing themselves as 
partners composing the firm of Rhea, Connor & Co., declared against the 
defendant below, on a promissory note, payable to the firm. On the plea of 
non assumpsit, it was holden that although the note was not sufficient evi- 
dence in itself, that the plaintiffs were the members of the firm designated 
upon its face, yet it was admissible to show a promise to pay money, and the 
plaintiffs might adduce extrinsic evidence that they were the promissees. Bell 
v. Rhea, Conner & Co. 83. 

9. A promissory note, payable to a certain person or bearer, may be transferred 
by indorsement, so as to authorize the indorsee to maintain an action thereon 
in his own name. Kimmey v. Campbell. 92. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Continued. 

10. In asuit brought by T. against M. & B. a note executed by T. and another, 
and payable to M. alone, would be a good off-set. Carson & Moore v. 
Barnes. 93. 

. A party indorsing a promissory note, impliedly affirms its genuineness, as well 
as that of all previous indorsements, and though his indorsee, in declaring against 








him, may in usual form alledge the making of the note, and its indorsement to 
the defendant,yet he cannot be required to prove it. Woodward v. Harbin, 104. 

. The payee of a note, payable to himself or bearer, is a competent witness in a 
suit by the bearer, to impeach its consideration. The objection is to his credit, 
not to his competency. Davidson v. Love. 133. 

When a Bank is authorized by its charter, to deal in bills of exchange and dis- 
count notes made negotiable and payable at the bank, with two or more good 
and sufficient securities, it may, under this power, undertake to collect bills of 
exchange on other places; the restriction, if one is imposed by these terms, only 
extends to promissory notes. The Branch of the Bank of the State of Ala- 
bama, at Montgomery v. Knox & Co. 148 

It a bank receives a bill for collection, and omits to present it at the proper 
time and place, for payment, and a loss is sustained in consequence of this 
omission, the bank is liable to the extent of the loss. Jbid. 

If the owner of a bill, on which the remedy has been lost by the neglect of a 
Bank or its officers, withdraws it from the custody of the bank, he does not 
thereby waive his ection against the bank, nor will the pursuit, by action, 
of any of the parties discharge the bank from the liability to answer for its neg- 
ligence. Ibid. 

If the maker of a note resides out of the State when the indorsement is made, 
and this fact is known to the indorsee, he cannot maintain an action against 
his indorser, without averring some diligence to obtain the sum due from the 
maker. Bristow & Rosser v. Jones. 159. 

If the plaintiff avers in his declaration that the maker was a non-resident when 
it became due, as an excuse for an omission to bring suit against him, the Court 
will not presume that the indorsee was ignorant of the maker’s place of resi- 
dence. bid. 

An acknowledgnent made by the maker of a note, to one who had once held 
the note as endorsee, will enure to the benefit of the holder. McRae v. Ken- 
non. 295. 

. A promissory note may be re-issued by an indorsee after it is due, and after it 
was discounted in bank, and paid by him at its maturity with his own funds, 
Kirksey et als. v. Bates. 2303. 

The law does not require that an indorsee of mercantile paper shall at ali 
events, demand payment of the maker or drawer, and give notice of non-pay- 
ment to the indorsers. Itis enough if due diligence has been used, though no 
demand has been made. Roberts v. Mason. 373. 

Where a note on its face, was “ negotiable and payable at the office of discount 
and deposit of the Bank of the United States at Mobile,” it was held, not to im- 


pose upon an indorsee, the necessity of making a personal demand of the 
makers, but only a presentment on maturity, at the place designated. Ibid. 
22, And “the office of discount and deposit of the Bank of the United States at 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Continued. 
Mobile,” having ceased to exist previous to the maturity of the note, the indor- 
see was not bound to call on the makers for payment. Such a requisition 
would be to interpolate the contract between the indorsee and indorser, by 
superadding a further condition. in order to the liability of the latter. Ibid. 
The office of discount, &c. at Mobile, having been disposed of, previous to the 
maturity of the note, by the Bank of the United States to the Bank of Mobile, 
and the latter made the agent of the former, “for settling the affairs of the 
office of discount,” &c. did not make it necessary for the indorsee to demand 
payment at the Bank of Mobile. Ibid. 

24. Quere. Whethet an accommodation note, payable to the President, &c. of a 
bank, and discounted by them, can be protested for non-payment, so as to au- 
thorize a charge against the maker and his sureties for notarial fees. At any 
rate, a protest is unnecessary. Sale et al. v. The Branch Bank at Decatur. 425. 
The bearer of a promissory note cannot sue in his own name, in consequence 
of the prohibition arising out of the act of 1837, entitled an “act to prevent 
the institution of illegal and oppressive suits in the United States Courts of this 
State.” Clark & Wellborn v. Field & Morgan. 468. 

Nor can the right to sustain an action be derived from the indorsement of one 
who holds a note as bearer. Thid. 

. Adrawer of a bill of exchange accepted for his accommodation, is not entitled 
to a notice of non payment. Evans, Administrator v. Norris, Stodder & 
Co. 511. 

As by the common law, promissory notes were negotiable, the presumption 
arises, in the absence of proof, that the common law has not been altered by 
statute, and that a promissory note made in the State of Georgia, is a negotia- 
ble instrument. Dunn v. Adams, Parmeter & Co. 527. 

But as promissory notes were not required, when dishonored, to be protested, 
at common law, it cannot be presumed, in the absence of proof of a change of 
the common law, in the State of Georgia, that promissory notes are protestable 
in that State; and therefore, the protest of a notary public is not evidence. Jb. 
The recital of a notary public, that he had “given due notice by notice ad- 
dressed to the party, by the first mail to Lafayette, Chambers county, Ala. 
bama,” is prima facie, sufficient evidence under the statute of notice. Ibid. 

. Semble. The payment of a promissory note or bill, will not destroy its nego- 
tiability, when made by the last indorser; or when made by a prior indorser, 
if the subsequent indorsements are struck out, before it is again negotiated. 
Wallace v. The Branch Bank at Mobile. 565. 

- Where a note is put in circulation by-fraud, the holder in such case is bound 
to show himself a bona fide possessor, and if he fail to do so, it will be a ques- 
tion for the jury, whether his possession is not mala fide. Ib‘d. 

- Where the maker of a promissory note becomes the proprietor of it in the 
regular course of trade, (after it had been in circulation) it is extinguished ipso 
facto. Ibid. 

- The plaintiff offered in evidence a bill of exchange, dated the Ist of August, 
1836, and payable five months thereafter; across the face of which, there was 
written a memorandum as follows: “ Pru. non acceptance 2Ist September, 
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1836, C. A. M.”— Held, that the memorandum was in form a noting of the bill 
for protest, and in the absence of explanatory proof, was evidence prima 
facie, that the same had been protested for non acceptance. Riggs, use, &c. 
v. McDonald. 641. 

35. Where a bill is presented for acceptance, and acceptance refused, to entitle 
the holder to recover of an indorser on a protest fur non-payment, it is neces- 
sary to prove that a notice of non-acceptance was duly sent, or delivered to 
him. Ibid. 

See InTEREST, 1. 
See Contract, 2. 

See Pieapine, 8, 9. 

BONDS. 

1. Though the condition of a bond for the prosecution of a supersedeas, does not 
conform to the statute, yet as the bond was effectua! to delay the collection of 
the execution ; upon discharging the supersedeas it becomes absolute, and 
may be prosecuted as an obligation at common law. Hester, et als. v. Keith 
& Kelly. 316- 

See ImpRISONMENT FOR DEBT, 4. 

See Venvor anv VEnpez, 12, 13. 

See Cuancery, 34, 35. 





CHA PERT Y—See Contract, 14. 
CHANCERY. 
1. Where money is placed in the hands of a receiver, pending the litigation, the 


Court may on the decision of the cause, direct its application, on motion. The 
Bank of Mobile v. The Planter’s and Merchant’s Bank. 109. 

- But the Court cannot act in this summary mode where money has been paid, 
over to a defendant in satisfaction of an execution, by order of the judge grant- 
ing the injunction, according to the prayer of the bill. bid. 

If in such a case the injunction bond did not afford an adequate remedy, a 
suit in Chancery, where the rights of all the parties could be adjusted, would 
be the proper course. bid. 

When partners, who are also joint mortgagors, convey the mortgaged estate to 
a subsequent purchaser, and one of them dies pending the suit for foreclosure, 
it is unnecessary to make his personal representatives or his heirs at law, par- 
ties tothe proceedings. As the debt survives against the other partners, they 
are competent parties to contest the complainants demand, and to state an ac. 
count. Cullum, et als. v. Batre, Executrix of Batre. 126. 

. Heretofore, the practice of allowing one defendant in a chancery suit to sue 

out a writ of error and assign errors, has been acquiesced in, without adverting 
to the evil which must arise when successive writs of error are sued out by 
more than one defendant Jbid. 
Hereafter, if one defendant, when there are more defendants than one, shall 
sue out a writ of error in a chancery cause, the same shall be dismissed un- 
less sued out in the name of all the defendants. Each of the defendants, 
when plaintiffs in error, in such a cause, may usually assign errors in the decree 
affecting his interests, without joining his co-plaintiffs inerror. Ibid. 
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7. Where a writing executed as a contract, cither from fraud, mistake, accident, 
or want of skill, does not truly express the intention, or understanding of the 
parties, it is competent for a court of equity, upon clear and satistactory proof, 
to re-form the contract according to their intent. Paysant v. Ware & Bar. 
ringer, etal. 161. 

[tisa rule both in equity and at low, that the allegata and probata must cor. 
respond. No matter how just the demand, which the complainant may make 
out by proof, if it does not harmonize with the allegations of his bill, he can- 
notrecover. Clements, administrator, &c. v. Kellogg, by her next friead, &c. 
339. 

The agreement to give to the plaintiff the preference in the purchase of the 
reservation, at such price and on such terms as the defendant, Love, might 
prescribe, did rot impose upon the former, an obligation to become the purcha- 
ser. Thus far tere was no reciprocity ; and the stipulation to offer to se!l, 
being uncertain and incomplete in its details, cannot be specifically enforced. 
Lewis v. Love & Lane. 335. 

The Courts of Chancery, under the new organization, must be opened within 
the three first days of the commencement of the term, as appointed by the 
act creating them; and on failure to do so, will stand adjourned to the next 
Court in course, by operation of law. An appearance will not cure the de. 
fect. Cullum v. Casey & Co. 351. 

The rules, regulations, and modes of proceeding, provided by law, for the reg- 
ulation of suits in Chancery, under the old system, apply to the new organi- 
zation of Chancery Courts. Jbid. 

An allegation that the complainant did not recollect that the writ was served 
on him, and was thereby prevented from appearing and defending the suit at 
law will not give the Court of Chancery jurisdiction after a judgment at law. 
Ibid. 

A supplemental bill, properly so called, is a bill brought for any new matter. 
arising after the filing of the original bill, and befure it is brought to a hearing. 
Walker et als. v. Hallett. 379. 

It is filed by leave of the court, but the failure to obtain such leave, as it is 
granted ex parte, and as a matter of course, will not aiways be a fatal objec- 
tion ; the objection cannot be made in this court, by a party who is in contempt, 
nor at the hearing, if not objected to sooner. Ibid. 

Matters which existed at the time of filing the original bill, but omitted from 
ignorance, or mistake, are the proper subject of an amendment of the original 
bill. Ibid. 

A party to a bill in chancery, is one against whom process is prayed. Ibid. 
A prayer that the ** Branch of the Bank of the State of Alabama at Mobile, 
be made a party te the bill, by serving a copy of the same on John B. Norris, 
the president thereof,” though not very formal, sufficient to evince the inten- 
tion to make the bank a party. Ibid. 

But in such a case, the subpena must issue to the bank ; and if issued to its 
president, commanding him to appear and answer, a judgment pro confesso, 
cannot be taken against the bank, for want of an answer. bid. 
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C HANCERY—Continued. 
19. The president of a bank, or other officer of a corporation, may be made a 


20. 


party to a bill in chancery, and required to answer upon oath. Ibid. 
Resident infant defendants to a bill in chancery, must be served with process ; 
which, if they are of tender years, may be executed on their guardian or some 
of their near relations: non-resident infants must be notified of the penden- 
cy of the suit by publication, asin the case of adults. Ibid. 


. Infants above the age of fourteen years, should be consulted in the appoint. 


ment of a guardian ad litem, if not attended with too much trouble or ex 
pense, as to which the chancellor will exercise a sound discretion. Ibid. 


. The court may appoint guardians ad litem to non-resident infants; but no 


such guardian should be appointed in any case, until after service of process, 
or publication. Jbid. 
Proof should be made of the infancy of a non-resident defendant. Ibid. 


. Competent persons should if possible be selected as guardians ad litem, and 


the court may make them reasonable compensation ; which in suits for the 
foreclosure of mortgages, may be taxed in the bill of costs. Jbid. 

It is improper to appoint the same person guardian ad litem, and master in 
chancery. Ibid. 

The report of a master, “ that it would be for the interest of the defendants to 
sell the estate in separate lots, if the premises can be conveniently divided,” 
not sufficiently definite to be the foundation of a decree for the sale of the mort- 
gaged property. Ibid. 


. The report should have stated, whether the property was susceptible of divis- 


ion; which portion it was for the interest of the defendants, should be sold; 
and should also have contained the evidence on which the report was founded. 
Ibid. 


. A decree, which leaves it in the discretion of the master, to sell the whole, or 


a part, of mortgaged property, is erroneous. Jbid. 

Upon a sale being ordered, it is not error, that the master is not required to 
bring the money intocourt. Ibid. 

It is erroneous to direct successive sales, as the several instalments of a debt 
secured by mortgage, fall due. The decree should be for the amount then 
due, and the mortgaged property be directed to stand, as a security for the 
residue. Ibid. 

Where E. and B. entered into an agreement in writing, that E. should do the 
brick work and plastering on sixteen tenements, in St. Francis street, between 
Dearborn and Wilkinson streets, in Mobile, and on the completion of the 
work, B. agreed to give to E. a deed for three of the tenements, Held, that a 
specific performance would be decreed at the suit of E. who had performed 
the contract on his part. Ellis v. Burden. 458. 

Also, that the silence of the contract, as to which of the three tenements were 
to be conveyed to E. was no obstacle to a specific performance; as that was 
not a term of the contract, but related to the subject matter, as to which parol 
evidence was admissible ; and, that as the parties themselves, had subsequent. 
ly designated the tenements which should be conveyed to E. that equity would 
enforce it; but, :hat if such had not been the case, as the tenements were all 
of the same value, it was competent for the court to make the designation. 6, 
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33. A court of chancery will not decree a specific performance, where it would 
operate unjustly on, or be greatly prejudicial to the defendant. Ibid. 

34. When a bond is assigned to the executrix of the obligor and another, and the 
executrix assigns her interest in the same to her co-assignee, the latter may 
maintain a suit in equity on the bond against the executors and executrix of 
the obligor. Crawford and another v. Childress’ Executors and Execu- 
trix. 482. ; 

Though the legal proprietor of a lust bond may maintain an action at law (by 
statute) for the recovery of its amount, the jurisdiction which originally per. 
tained to equity in such a case, is not divested. Ibid. 

. Semble. According to the practice in the English Chancery, where a demur- 
rer is te the whole bill, it is overruled by a plea covering the same ground, and 
the plea in its turn is superseded by an answer which presents the same mat. 
ter in defence. But a different practice prevails here by statute, which 
makes it “‘ lawful for the defendant to embrace all the matter of his plea and 
demurrer, either general or special in his answer,” and dispenses with the ne- 
cessity of a defendants filing a plea or demurrer in form. Ibid. 

And a plaintiff cannot object at the hearing that a defendant instead of insist. 
ing upon the matter of a plea and demurrer in his answer, has demurred, 
pleaded and answered in form and at length. The objection if available, 
should have been made on a motion to refer the plea and demurrer with in- 
structions to reduce them to a condensed statement of the points they present. 
Ibid. 

Where a purchaser under a deed of trust, is by a decree of the court, required 
to account as a mortgagee, and allowed the benefit of lasting improvements 
made by him, the value of such improvement is ascertained by its cost, and not 
by its value at the time of taking the account. Hogan and Wife v. Stone 
& Co. 496. 

Where a bill for a foreclosure, alledges the existence of the notes and mort. 
gage, their execution may be proved viva voce at the hearing, and a recital in 
the decree, that such proof was made, will be sufficient without setting out the 
evidence. Judson v. Emanuél, et al. 598. 

In a bill to foreclose a mortgage, it is necessary that all incumbrancers, prior, 
and subsequent, should be parties; but if process is served on them, and they 
fail to appear and answer, the complainant may proceed to foreclose the mort- 
gage. Ibid. 

. It is a general rule, that all persons whose interests are to be affected, or conclu- 
ded by the decree, ought to be made parties to a bill for the foreclosure of a mort- 
gage. If the mortgagor who is the owner of the fee, dies, his heir is an indis- 
pensable party to a bill to foreclose. Doe ex dem. Duval’s heirs v. McLos- 
key. 708. 

42, Whenever the interest of a party to a suit, survives him, and becomes vested in 
another by his death, the suit abates as to the interest of the party dying, and 
the proper remedy to impart vitality to the suit, is a bill of revivor. Ibid. 

See Assumrsrr, 2, 

See Morreaces, 6, 7. 
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CONSIDERATION. 

1. A promise, by the maker of a note, to the assignee after the assignment, that 
he will pay it, will not preclude him from making any defence, which existed 
previous to notice of assignment; such promise being without consideration. 
Clemens v. Loggins. 622. 

2. A partial failure of consideration, is not a good defence by a purchaser of land 
in possession with warranty, when sued for the purchase money. Dunn, use, 
&c. v. White and McCurdy. 645. 


CONSOLIDATION OF ACTION.—See Practice, 1, 2, 3. 


CONSTITUTIONAL LAW. 

1. The constitution of this State does not prohibit private banking; whether it is 
against the policy of this State to permit individuals to engage in the business 
of private banking, is a question which addresses itself to the Legislative De- 
partment of the Government, and which the courts cannot determine. Nance 
v. Hemphill. 551. 

- The right of individuals to engage in the business of private banking is a 
common law right, and may be exercised until forbidden by the Legisla- 
ture. Ibid. 

. The constitution imposes on the executive, the duty of filling any vacancy 
which may occur in the office of sheriff, subsequent to an election by the peo- 
ple; from this duty results the necessity and authority to inquire if a vacancy 
exists: But a commission issued in a supposed case of vacancy gives only a 
prima facie right to exercise the office, which ceases when it is judicially as- 
certained that the office was not vacant. Hill v. The State of Alabama. 559. 
The Executive is the department of the government, through which its offi- 
cers are made known to each other, and to the people, in the absence of a 
judicial investigation. But the giving of a commission to one who has no 
right to an office, will not destroy the title of him who has the legal claim: its 
only effect is, to oust him of his franchise in the office until his title to it shall 
be judicially determined. Ibid. 

. The act of the first of February, 1839, “ To suppress the evil practice of car. 
rying weapons secretly,” does not either directly, or indirectly tend to divest 
the citizen of the “ right to bear arms in defence of himself and the State;” and 
is, therefore consistent with the 23d section of the 1 Art. of the constitution. 
The State v. Reid, 612. 

. An act of the 3lst January, 1840, established a tenth judicial circuit; and a 
subsequent act of the 5th of February, 1840, provided that the judge of that 
circuit should not be required to alternate with the judges of the other circuits; 
but might do so when he thought it necessary—Held, that the supreme court 
may entertain an information in the nature of a guo warranto, under the se- 
cond section of the constitution, to try the eligibility of an individual elected a 
judge of that circuit—otherwise, the respondent being the sole judge of the cir. 
cuit, if he confined his judicial acts to the tenth circuit, the question could not 
be adjudicated. The State ex rel. the Attorney General v. Porter. 688. 

The judiciary are invested with authority to try and determine the constitution. 
al qualifications of an individual elected by the two houses of the General Ae- 


96 
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CONSTITUTIONAL LAW—Centinued. 
sembly to a judgeship of the circuit court. Such an inquiry is not a political, 
but a judicial question. ‘The case of The State ex rel. &c. v. Paul, (5 Stew: 
& Por. Rep. —) is consequently overruled. Ibid. 

8. The judicial circuits of this State were not created by the constitution, but owe 
their existence to the Legislature: Such also is the source to which the offico 
of circuit judge is indebted for its creation. Ibid. 

9. Though circuit courts may have been long organized in the counties which 
compose a newly established circuit, yet the office of judge of the new circuit, 
must be considered as having been created by the same Legislature that es. 
tablished the circuit. bid. 

10. The act of Congress of the 26th May, 1824, “ granting certain lots of ground 
to the corporation of the eity of Mobile, and to certain individuals of the said 
city,” cannot be regarded as the foundation of an individual’s title to the shore 
of the river Mobile. Congress does not possess the constitutional right, to 
grant the shore of the navigable waters, within the States. Doe ex dem. 
Duval’s heirs v. McLoskey. 710. 





CONTRACT. 

1. A joint contract may be served by the consent of all the parties to it, so as to 
entitle each to his several action. Stedman & Mayer v. Eliza Shelton, Ad- 
ministratrix of Nicholas P. Murphy. 86. 

. Thus where S. & M. were indebted to G. & P. M. by promissory note, and 
before the maturity of the note, G. assigned all his interest in the note to H., 
which was afterwards paid by S. & M.; held that this was a severance of the 


interest by the consent of S. & M. and that P. M. could maintain an action 
for the residue, on the implied promise arising from the discharge of the in- 
terest of one payee. Ibid. 

A declaration alledging these facts and concluding “that the defendants be- 
ing so liable, promised to pay, &c.,” is sufficient. Ibid. 

- Where a contract was entered into by McG. & H., for the sale and delivery by 
the former to the latter, of a quantity of Corn and Fodder, “ as early next 
fall as the same may be ready to house,” and the vendor offered to deliver one 
load and demand payment, which the vendee agreed to receive, but refused 
payment until the whole was delivered—Held 
1. That a contract for the delivery of a ponderous article, such as Corn and 
Fodder, is made in reference to the habits and means of transportation, com- 
mon in the country; and when it cannot be conveniently delivered at one time, 
may be delivered at different times, but that payment cannot be demanded un- 
til the whole is delivered. 

2. That ina suit by the vendee against the vendor, proof that the vendee had 
property and credit sufficient to enable him to raise money, and that he could 
have done so, was sufficient evidence prima facie, of ability to pay at the 
breach of the contract. McGeehee v. Hill. 140. 

Parol evidence admissible to prove that the witness had conveyed his interest 
in a contract for the delivery of Corn and Fodder, to him in unconditional pay- 
ment of a debt, by a relinquishment in writing to that effect, without produc- 
ing the writing or accounting for itsabsence. Ibid. 
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CONTRACT —Continued. 

8. No technical words are are required to make a stipulation either a condition 
precedent or subsequent. Nor is the place assigned toa clause in a contract 
important, since its construction is determined mainly by the nature of the 
transaction. Ledyard v. Manning. 153. 

9. Where the vendee promised in writing, to pay to the vendor of land, a sum of 
money on a day certain, provided the latter would make him a satisfactory 
deed “ for two lots” when the money was paid, it was held that the stipulations 
of the parties, contemplated a simultaneous performance; and that neither 
could maintain an action against the other, without showing performance, or 
an offer to perform, or at least, a readiness to perform. Ibid. 

10. Where there is a written agreement, the law intends that it contains the under. 
standing and meaning of the parties, and ac a general rule, it is not permissi- 
ble to show that it does not contain their entire agreement, or that it contains 
toomuch. Paysant v. Ware & Barringer, et al. 160. 

11. But the general rule which excludes oral evidence to add to, vary, or explaina 
writte n instrument, has its exceptions. Thus, if there is latent ambiguity, or 
a fraud in inserting too much, or in omitting some material part of the contract, 
additional or explanatory proof is admissible at law. Ibid. 

12. Where the admission of evidence to the jury depends upon the proof of some 
fact as a foundation, such fact mast be shown to the court. If therefore, a 
party would prove his agreement to be difierent from what is indicated by the 
writing, he should first introduce evidence to the court showing, prima facie, 
fraud, &c. Ibid. 

13. Where a writing executed as a contract, either from fraud, mistake, accident, 
or want of skill, does not truly express the intention, or understanding of the 
parties, it is competent for a court of equity, upon clear and satisfactory proof, 
to re-form the contract according to their intent. Ibid. 

14, When the parties have stipulated the amount of compensation to be allowed 
to the plaintiff for conducting a law suit, and the agreement is void for champ. 
erty, the compensation thus stipulated for, ought not to be considered by the 
jury in estimating the value of the services actually rendered. Holloway v. 
Lowe, 246. 

15 The law does not suppose parties tocontract in reference to the remedy; hence 
it is competent for the Legislature to change the time when the courts shall be 
holden, and thus expedite or delay it. Rathbone use &c.v. Bradford. 312. 

16. The consideration of a note made by S: and payable to W. & J. S. was, the 
transfer of two notes and an account, due f:om E., to whom S. was indebted. 
W. & J. Simonton v. Steele. 357 

17. It was agreed between S. and W. & J.S., that if the notes transferred could 
not be used by S. as a set-off against E., the same should be returned to W. & 
J.S. and the note of S. givenup. S. was unable to use the notes and account 
transferred to him,in the manner contemplated. Held,in an action by W. & 
J. S. against S., that this contract could be proved by parol, and that it did not 
vary the contract evidenced by the note. Held, also, that if the notes, &c. were 
returned or offered to W. & J.S., after it was ascertained that they could not 

be used, this made a good defence to the action. Ibid. 
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18. In anaction founded on a contract of bailment, a demand by the dailor of the 
goods and a refusal to deliver them by the bailee, is not the only mode by which 
the breach of the contract can be shown. Cothran v. Moore. 423. 

19. Where an illegal contract is executed, and the parties are in pari delicto, the 
law will nut interfere between them. Black & Manning v. Oliver. 449. 

20. A condition entered into by the purchaser of a slave, at a reduced price, that 
he will make her his wife, and set her free, is illegal and void, and the purcha- 
ser will take the slave, discharged from the performance of the condition. Ibid. 
Where E. and B. entered into an agreement in writing, that E. should do the 
brick work and plastering on sixteen tenements, in St. Francis street, between 
Dearborn and Wilkinson streets, in Mobile, and on the completion of the 
work, B. agreed to give to E. a deed for three of the tenements, Held, that a 
specific performance would be decreed at the suit of E. who had performed 
the contract on his part. Ellis v. Burden. 458. 

. That the deed contemplated by the parties, in the agreement, was a convey- 

ance in fee simple; and that to effectuate their intention, B. should execute to 
E. a deed in fee simple, for the three tenements designated by the parties, with 
a covenant against incumbrances, done or suffered by him. Jbid. 
Where a party indebted to another, transfers to him notes and accounts equal 
to the amount of the indebtedness, upon an agreement, that if they could not 
be collected after ‘* making an effort to collect the same,” that then he would 
pay the amount uncollected; to entitle the creditor to recover of the original debt- 
or it is enough for him to show that judgments were obtained on the notes and 
accounts, and executions thereupon issued returned “no property found.” 
And although such proof may not establish the fact of insolvency, yet it will 
not warrant the reversal of a judgment on error, to show that the primary court 
instructed the jury, that “ it was prima facie evidence of insolvency. Bur- 
nett v. Thompson. 469. 

See Inpian Trises, TREATIES witu, 7, 8, anp CHancery 9. 

See Enporser anp Enporsee, 8, 9. 

See Venpor anp VENDEE, 17, 18, 19. 


CORPORATION. 

1. In an action brought by a corporation, it is not necessary, under the general is. 
sue, to prove its corporate character. Prince & Garrett v. The Commercial 
Bank of Columbus. 241, 

COVENANT. 

1. Where two persons have entered land in their individual names, and after- 
wards enter into an agreement by deed, reciting that lands were purchased 
jointly, “ for promoting the joint interest of the parties by securing to them the 
timber on said land to be sawed into plank,” the instrument will operate 
as a covenant on the part of each to stand seized to the use of the other, of an 
undivided interest in the trees growing on the land, and will authorize the par- 
ties to maintain the action of tresspass jointly for an injury to the trees. Black- 
burn v. G. & F.R- Baker. 173, 

See Venpor anv Venpes, 14, 20. 
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COURT SUPREME OF THE UNITED STATES. 

1. A certificate from the clerk of the Supreme Court of the United States, stating 
that a judgment of this court had been there reversed, and thence remanded, 
that such further proceedings might be had therein, in conformity to the judg- 
ment ana decree of that court, ‘‘as according to right and jastice, and the 
constitution and laws of the United States ought to be had;” does not inhibit 
this court from looking into the record and deciding the case, upon some point 
which did not arise in judgment before the Supreme Court of the United 
States. The decision of that court being conclusive, only as to points there 
adjudged. Goodtitle ex dem of Pollard’s heirs v. Kibbe. 403, 


COURTS SUPREME. 

1. Should a judge of the circuit court in a proper case, and when error was shown 
to exist, refuse to grant a remedial writ to review the proceedings of a tribu- 
nal inferior in grade to the Circuit Court, the Supreme Court would prevent a 
failure of justice by awarding a mandamus to the judge. John, a slave, v. 
The State. _ 95. 

2. The jurisdiction conferred upon the Supreme Court to issue writs of “ injunc- 
tion, mandamus, &c.” is revisory, and can only be exercised where justice re- 
quires it, in order to control an “ inferior jurisdiction.” Mansony, ez parte. 98. 

3. Quere—can this Court award a mandamus to the ministerial officer of anoth. 
Court? It certainly cannot for the purpose of coercing the issuance of an ex- 
ecution by the clerk of a Circuit Court, on a judgment of that Court; the proper 
remedy in such case, is a motion to the Circuit Court for a mandatory order to 
the clerk. Jbid. 

4. An appellate court will not reverse a judgment, because there is a demurrer in 
the record to the defendant’s plea, (of which no disposition appears,) where 
there has been a trial by jury. Ledyard v. Manning. 153. 

5. A certificate from the clerk of the Supreme Court of the United States, stating 
that a judgment of this court had been there reversed, and thence remanded, 
that such further proceedings might be had therein, in conformity to the judg- 
ment and decree of that court, “ as according to right and justice, and the 
constitution and laws of the United States ought to be had;” does not inhibit 
this court from looking into the record and deciding the case, upon some point 
which did not arise in judgment before the Supreme Court of the United States. 
The decision of that court being conclusive, only as to points there adjudged. 
Goodtitle ex dem of Pollard’s heirs v. Kibbe. 403. 

See ConstiTuTionat Law, 6. 

COURT, CHARGE OF. 

1. If a court correctly refuses to charge the jury, and then gives a charge wrong 
in point of law. it will be error; but the court is not bound of its own mere 
motion to charge the jury on points not mooted before it, or argued to the jury. 
Herbert v. Huie. 18. 

. Where the evidence, on both sides of a case, is precisely balanced, no conclu- 
sion can be attained, and it is not error for the court to instruct the jury, that 
unless the evidence predominates in favor of the plaintiff, they must find’ for 
the defendant. Lindsey vy. Perry. 203. 
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COURT, CHARGE OF—Continued. 
The instructions of a court to the jury should be direct and certain; if they are 
argumentative and evasive, the judgment will be reversed, if they are of a 


3. 


4. 


character to mislead the jury. Cothranv. Moore. 423. 
Instructions applicable only to one count of the declaration, are properly refu- 
sed when requested generally, as covering the whole case. Porter v. Nash. 452. 


. A judgment will not be reversed because of an erroneous charge to the jury 


when it appears that no injury was done to the adverse party, under the 
circumstances ofthe case. Ibid. 

It is both the province and the duty of the court, to expound to the jury all 
written instruments of evidence, and to state their legal effect, in reference to 
other testimony in the cause; and a failure to do so when requested, will be 
error. Earbee v. Craig. 607. 


- When the evidence in a cause is conflicting, the court cannot charge the jury, 


that if they believe the evidence, they must find for the plaintifis. Clemens y. 
Loggins. 623. 


See Contract, 23. 
See Evivence 71. 
CRIMINAL CASES, AND PROCEEDINGS IN. 


1, 


The Circuit Court have jurisdiction to award writs of certiorari to review the 
proceedings of inferior courts of criminal jurisdiction. John, a slave v. The 
State. 95. 


. Should a judge of a Circuit Court in a proper case, and where error was shown 


to exist, refuse to grant a remedial writ to review the proceedings of a tribunal 
inferior in grade to the Circuit Court, the Supreme Court would prevent a 
failure of justice by awarding a mandamus to the judge. Ibid. 


. The writ of certiorari is the appropriate writ where a statute creating an in- 


ferior criminal court, has provided no means to review its judgments. Jhbid. 
Although the special courts for the trial of slaves charged with capital offen. 
ces, created by the act of 1832, [Aikin’s Digest 124,] are required to fix the 
time of execution of a condemned slave, within a period of ten days from the 
sentence, yet the allowance of a certiorari is a supersedeas of the sentence, 
until it is quashed, or the inferior tribunal directed to go on, by writ of proce. 
dendo. Ibid. 

It is always correct to insert a special clause in a writ of certiorari toa crimi- 
nal court, directing it to operate as a supersedeas and if necessary, to also 
direct a special writ of supersedeas to the sheriff, to delay execution until the 
case is heard and determined. Ibid. 


. The proper judgment, when a plea in abatement to an indictment for a misde- 


meanor, is overruled on demurrer, is that the defendant answer over to the 
indictment. The State v. Allen. 442. 

When an issue of fact is found in favor of the State, on a plea in abatement, 
and no judgment of respondeas ousier has been awarded in the same case or 
demurrer to other pleas, it is proper for the jury to determine the fine or other 
punishment in those cases where the discretion is confided to them by law; in 
all other cases, the court renders final judgment on the return of the ver- 
dict. Ibid. 
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CRIMINAL CASES, AND PROCEEDINGS IN—Continued. 

8. But if judgment of respondeas ouster has been awarded or demurrers sustained 
tu pleas in abatement, without any judgment to answer over, and issues of 
fact on other pleas in abatement are determined in favor of the State, the 
defendant, notwithstanding such finding, has a right to plead in bar of the 
indictment. Ibid. 

. An amendment in criminal proceedings, which is immaterial, and does not 
vary the legal effect of the record, cannot be regarded as an available objection 
to aconviction. The State v. Hughes, 655. 

. A judgment which recites that the jury were elected, tried, and sworn to try 
the prisoner, &c., who was indicted for the crime of murder, and states that 
the prisoner was thereupon arraigned and pleaded “ not guilty,” to the in- 
dictment, is erronecus. The plea of the prisoner should have preceded the 
selection and swearing of the jury. Ibid. 

. It is not permissible for a party who expects an indictment will be preferred 
against him, to inquire before they are sworn, of each of the members of the 
grand jury who are to consider the same, whether any of them “ have formed 
and expressed an opinion, as to the guilt or innocence of the accused.” If the 
law were otherwise, the pannel might be so far exhausted by the challenges Of 
different persons, as to render it impossible to proceed with the criminal busi, 
ness of the term. Jbid. 

It is competent for a party about to be indicted, to challenge a grand juror after 
the pannel have been sworn, but such challenge will (if allowed,) only operate 
as an exclusion of the juror, in the particular case to which it relates. But the 





challenge of a grand juror cannot impose on him the necessity of making a 
disclosure of the matters to which his oath refers. Ibid. 
See Recoenizance, 1, 2, 3, 4, 5, 6, 7. 


DAMAGES. 

1, Though the declaration omit to lay damages, yet if they are laid in the writ, the 
declaration is unobgectionable. And where the cause of action is a legal lia- 
bility, certain and defined, the damages being the statute rate of interest, they 
need not be laid either in the writ or declaration. Elliott v. Smith & Co. for 
the use of Harralson. 74. 

. The damages allowed on the affirmance of a judgment, are not an incident o¢ 
the principal demand; they are given as a penalty, and intended as a compen- 
sation for the delay consequent on the prosecution of a writ of error. Clem. 
ents v. Crawford and Hines. 531. 

See Practice, 6, 7. 

See New Triat, 1. 

See Rieut or Proverty, Trrat or, 3, 4. 


DEEDS, AND REGISTRATION OF. 

1. In 1826, the second section of the statute of frauds was the only law which 
provided for the registratration of deeds of gift of personal property. That law 
required that the deed, in order to be recorded, should be acknowledged or 
proved in the Circuit or County Court, &c.: consequently, a deed registered 
upon acknowledgment or proof before the clerk, when the court was not in 
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i. 
DEEDS, AND REGISTRATION OF—Continued. 
session, cannot be regarded as recorded, so as to charge a purchaser with 
constructive notice of itscontents. Sewall, by his next friend v. Glidden. 52. 

2. But though such a deed may not have been regularly proved and recorded, yet 
it may be regarded as equivalent to a parol declaration of the donor’s wishes, 

F and if the constituents of a gift inter vivos are shown, the donee’s right becomes 
4 complete, Ibid. 

4 3. In an action by trustees to recover possession of land conveyed to them by the 
trust deed, the cestui que trust cannot prove mismanagement of the trust and 
impropriety of conduct on the part of the trustees, to prevent a recovery or in- 
validate the deed. Mordecai & Wanroy v. Tankersly. 100. 

, 4. A fraud which will vacate a deed in a court of law, must relate to the execution 
of the deed. Jbid. 
5. When a deed is offezed in evidence, and is objected to for erasures, interlinea- 
tions, or blank spaces, supposed to be apparent on examination, the precise 
| point of objection must be shown in a distinct manner, otherwise, the excep- 
tion is incapable of revision. Johnson v. McGehee g Thomas. 186. 
6. A notary public is authorized to take the proof and acknowledgment of deeds, 
in the county for which he is commissisned, although the land conveyed may 
be situated in another county. Ibid. 
7. No period is designated by the statute, within which the proof or acknowledg- 
ment must be taken. It may therefore be taken at any time; but the rights of 
a subsequent bona fide purchaser will not be affected, unless the deed is re- 
corded within six months after itsexecution. Ibid. 
See Fravp, 2, 3. 
DEMURRER. 

3. A plea in bar which alledges a judgment by retrazit, and substitutes the 
; words “ and dismissed the same” for ‘‘ but from the same altogether withdrew 
himself,” is good on demurrer. Evans vy. McMahan. 45. 
See JupemeEnt, 1. 
See Pieavixe, 20, 21, 22, 25, 26. 


DEMURRER TO EVIDENCE. 

1. On a demurrer to evidence, where it is manifest the merits of the cause has not 
been tried, this court is not compelled to render a final judgment, but may, in 
its discretion, remand the cause, that a venire facias de novo may issue. Gaz- 
zam, Heard & Wragg v. The Bank of Mobile. 268. 

2. When a judgment rendered on a demurrer to evidence, special verdict, or case 
agreed, is reversed, the proper practice is to remand, in order that the primary 
tribunal may, in the exercise of its discretion, award a new trial, or place the 
parties in such condition as will advance the justice of the case. Edmonds v. 

Edmonds. 401. 


DEPOSITION. 

1. Where a deposition was taken upon affidavit, that the witness was about to 
leave the State, etc. it cannot be excluded at the trial, by showing that the wit- 
ness still resided in the State, about eighty miles distant; for this may be true 
even if he be temporarily absent. It is not necessary that the witness should 
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DEPOSITION—Continued. 
actually change his residence, in order to permit his deposition to be read. 
Eddins v. Wilson. 237. 

2. It is not necessary to state in a commission to take the deposition of a witness, 
in a case in which a mercantile firm is a party, the names of all the parties 
composing the firm, but it will be sufficient to identify the commission as & 
paper in the cause, to describe the firm by its style, as N.S. & Co, Evans, 
Administrator v. Norris, Stodder & Co. 511. 

3. Where a commission was issued by the clerk, under the authority conferred by 
the first section of the act, authorizing testimony to be taken by deposition, and 
he omitted to state what notice should be given of the time and place of taking 
the deposition—Held, that the deposition could be read, if the court was satis. 
fied by proof, that the notice actually given, was sufficient. Parker et al. v. 
Haggerty: 632. 

4. A deposition taken beyond the limits of the United States, is sufficiently verified 
prima facie, by the certificate of the commissioner within the deposition, or on 
the envelope; that he has placed it on boafd a vessel, naming it, destined to a 
port of the United States, or in soine post office, to be sent by mail to some 
place in the United States, if the deposition afterwards come to hand, post 
marked accordingly. In the absence of such certificate, the, facts might be 
established by proof. Innerarity v The heirs of Mims. 660. 

See Evivence, 59, 61, 73. 

DETINUE. 

1, Detinue cannot be maintained, after the destruction or death of the chattel 
sued for. Lindsey v. Perry. 203. 

EJECTMENT AND TRESPASS TO TRY TITLE. 

1, Semble—An action of ejectment lies, even after a descent cast, though the 
right of entry may be tolled. Doe ex dem. Duval’s heirs v. McLoskey. 710. 

See Pieapines, 21. 

ELECTION. 

1. The rule of the supreme court, for the government of the practice in chancery, 
requires, that where the court is satisfied by proper proof, that a suit at law and 
a bill in chancery are instituted, for the same claim or demand, “it shall be 
ordered that the plaintiff elect in which he will proceed, and that he dismiss the 
other.” This rule is imperative, and a plaintiff will not be allowed to enter a 
nolle prosequi, but compelled to dismiss. Doe ex dem. Duval’s heirs v, 
McLoskey. 711. 

ENDORSER AND ENDORSEE. 

1, A party indorsing a promissory note, impliedly affirms its genuineness, as well 
as that of all previous indorsements, and though his indorsee, in declaring against 
him, may in usual form alledge the making of the note, and its indorsement to 
the defendant,yvet he cannot be required to prove it. Woodward v. Harbin. 104, 

2. The words “nulla bona” are not a sufficient return to a writ of fieri facias 
issued under the act of 1812, “regulating the mode of collegting money by 
execution.” These terms merely import a want of “goods.” To authorize 
#0 action against an indorser, the execution issued against the maker or obligor 
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ENDORSER AND ENDORSEE—Continued. 
of a note or bond, should be returned “ no property found,” or in Janguage of 
equivalent meaning. Ibid. 

. Where an indorser pleads nul tiel record, and an issue is made up and sub. 
mitted to the jury, who return a verdict against him—Held, that the plea is 
both unusual and unnecessary in an action upon an indorsement; yet as no 
objection was made to a trial by jury in the primary court, it will no* avail on 
error. Ibid. 105. 

. The absence of the indorsee of a promissory note, from the State, constitutes 
no excuse for the failure to sue the maker, to the first court of the county where 
he resides, to which the writ can properly be made returnable. Rathbone, use, 
&c. v. Bradford. 312. 

. Since the passage of the act of 1829, [ Aik. Dig. 330] no action can be sustain- 
ed against the indorser of a single bill not payable in bank, when the maker has 
not been sued, and a return of “no property,” made on an execution against 
him, unless some sufficient excuse is shown for the omission to sue the maker. 
Riddle vy. Rourke. 394. 

. The return of “ no property,” made on an execution against the maker, in Au- 
gust, will not sustain an action commenced against the indorser, in March of 
thesame year. Jbid. 

- The certificate of a notary in his protest, that he had given notice to the in. 
dorser of a note, of its non payment, by depositing a letter, containing the 
notice, in the post office, and directed to him, only prima facie evidence of 
the fact of notice, and may be contradicted by other evidence. Booker v. 
Lowry. 399. 


. The bearer of a promissory note cannot sue in his own name, in consequence 
of the prohibition arising out of the act of 1837, entitled an “act to prevent 
the institution of illegal and oppressive suitsin the United States Courts of this 
State. Clark & Wellborn v. Field & Morgan. 468. 

. Nor can the right to sustain an action be derived from the indorsement of one 
who holds a note as bearer. Thid. 

. An indorsement of a promissory note made in the State of Georgia, must be 
governed by the law of that State. Dunn v. Adams, Parmeter & Co. 527. 

. If the maker of a promissory note, carries it to a bank to get it discounted on 
his own account, with the name of a tuird person endorsed thereon, the trans. 
action on its face, shows that it is a mere accommodation indorsement, or the 
note would not be in the hands of the maker. Wallace v. The Branch Bank 
at Mobile. 565. 

See Ser-Orr, 1. 

See Evipence, 3. 

See Bris or Excnance anv Promissory Nores, 16, 17, 21, 22, 23, 24, 26, 
31, 32, 33. 

See Jupement anp Decree, 17. 


ERROR, AND WRIT OF. 
1, If a court*correctly refuses to charge the jury, and then gives a charge wrong 
in point of law, it will be error; but the court is not bound of its own mere 


motion to charge the jury on points not mooted before it, or argued to the jury. 
Herbert y.Huie. 18. 
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ERROR, AND WRITS OF—Continued. 

2. A joint writ of error cannot regularly be sued out by two recognizors when the 
final judgment ascertains a separate sum to be paid by each. The proper 
course is for each to sue out a writ of error: if they join, the writ will be dis- 
missed. Howie & Morrison v. The State of Alabama. 113. 

. Heretofore, the practice of allowing one defendant in a chancery suit to sue 
out a writ of error and assign errors, has been acquiesced in, without adverting 
to the evil which must arise when successive writs of error are sued out by 
more than one defendant. Cullum et al. v. Batre, Executrix of Batre. 126. 
Hereafter, if one defendant, when there are more defendants than one, shall 
sue out a writ of error in a chancery cause, the same shall be dismissed, 
unless sued out in the name of all the defendants. Each of the defendants, 
when plaintiffs in error, in such a cause, may usually assign errors in the de- 
cree affecting his interest, without joining his co-plaintiffs inerror. Ibid. 

. When a garnishee brings money, and other effects in his hands into court, 
which he deposits there, and denies all. indebtedness to the defendants; after 
his discharge from the garnishment, he is not a proper party to sue out a writ 
of error, if the court makes an improper disposition of the money and effects 
deposited; and a writ sued out by him will be dismissed. Lewis v. Sheffield 
& Co. 134. 

. When the names of the parties are transposed in the commencement of the 
declaration, so that the defendant is named as the plaintiff, a judgment will not, 
for this cause, be reversed, if the record furnishes the means of ascertaining 
and correcting the clerical error. Drummond v. Wright. 205. 

When the plaintiff is allowed to file additional counts to his declaration, 
after the reversal of a judgment in the same cause, it is the exercise of a dis. 
cretionary power, which is not the subject of revision in an appellate court. 
Holloway v. Lowe. 246. 

Where a party proposes to prove several facts, some of which are admissible, 
and others not, the court is not bound to distinguish between them, but may 
overrule the entire proposition. Johnson v. Cunningham: 249. 

. An application for the continuance of a cause, addresses itself to the discretion 
of the court, and a decision upon it, cannot be revised upon an appellate 
tribunal. Hill v. Gayle & Bower. 275. 

Upon the reversal of a judgment, the appellate court cannot render a judgment 
against a person not a party to the cause. Wheeler & McCurdy v. Ken- 
nedy. 292. 

A motion to dismiss a writ of error, on the ground that it does not set out the 

_ hames of all the defendants, will not be entertained after joinder in evror. 
Turnly v. Stinson, et als. 456. 

Where there is a demurrer in the record undisposed of, the omission to dis- 
pose of it, is not available on error, if it should have been overruled. SBondu- 
rant etal. v. Woods & Abbott. 543. 

. A letter stating that a judgment was affirmed at a previous term of the Su- 
preme Court, does not authorize the dismissal of a writ of error subsequently 
sued out, or proceedings against the clerk of, the inferior court, for issuing the 
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ERROR, AND WRITS OF—Continued. 


14. 





writ. McRae et al. v. The Bank of Columbus—McRae et al. v. The Insu- 
rance Bank of Columbus. 4578. 
Where a writ of error issucs after a judgment of affirmance, the defendant's 


counsel may take a rule upon the plaintiff to show cause why the same should 
not be dismissed. Ibid. 


. A writ of error sued out after an affirmance, though the plaintiff in error enters 


into bond with sureties, isa nullity; and the plaintiff is entitled to an execution 
upon his judgment, while the same is pending. Ibid. 


. It is not error for a court to refuse to dismiss an action, because the indorse. 


ment on the writ does not show the title of a promissory note sued on, to be in 
the plaintiff. Crawford vy. Creagh. 592. 


. If the county court directs a jury of by-standers to be summoned for the trial 


of a cause, and this course is not excepted to, the irregularity, if it is one, is 
no cause of reversal. Ibid. 


. A party toa suit cannot assign for error, the refasal of the court to sustain a 


motion, made by one who is nota party to the record. Mason and Danie! v- 
Brazier. 635. 


See Exceptions, anv Bixt or, 1. 
See Jupement, 9, 10, 11. 

See ARBITRATION AND Awarp, 5. 
See Practice, 4, 5, 6, 7. 

See Summary Procsepines, 6, 14. 


See Conrract, 23. 
See InrenpMENTsS anv Lecan Presumptions, 3. 
See Recorp, 1. 


ESTATES OF DECEASED PERSONS. 


1. 


3. 


4. 


In proceedings to obtain a sale of the lands of an intestate, under the act of 
1822, (Aikin’s Digest 180,) it is essential that the Orphans’ Court should make 
a final decree subsequently to the sale by the commissioners. Lightfoot v. 
Doe, on the demise of the heirs of Richard S. Lewis. 475. 

If such a decree is made, it cannot be impeached collaterally by showing an 
omission of the commissioners, to make a report of the sale as required by the 
fourth section of the act of 1822. Ibid. 

The title of the heirs at law is not divested until the conveyance of the estate 
of the intestate, after the sale made by the commissioners under this act. Ibid. 
The administrator presented his accounts and vouchers, against the estate of 
his intestate, for final settlement and allowance, to the Orphans’ court: where- 
upon, the court ordered, that publication be made in some newspaper, ‘Ke. 
notifying all persons concerned, that on, &c. “said accounts will be acted on, 
and allowed, and the estate finally settled, and distribution made thereof, by 
the court”—Held, that the notice did not conform to the statute, but that it 
should have informed the persons interested, when the Judge of the Orphans’ 
court would report the account to the court for allowance, that they might file 
exceptions to the report, if dissatisfied with it. Douthitt’s Administrator v. 
Douthitt, 594. 
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5. It is not competent for the Orphans’ court, to charge an adininistrator with 
notes and accounts in his hands, uncollected, as cash; the more especially, if 
neglect or mismanagement are not imputable tohim. Ibid. 

6. A decree rendered by a county court, for the sale of the real estate of an in- 
testate, upon a proceeding under the act of 1822, cannot be considered invalid, 
because the record does not contain a petition filed by the administratrix ; more 
especially, if it appear from an order, made in the cause, that the administratrix 
filed her petition pursuant to the statute. Doe, ex dem. Duval’s heirs y. 
McLoskey. 709. 

. The jurisdiction of the county court, under the first section of the act of 1822, 
** To authorize administrators to sell land belonging tothe estate of the intestate 
to which a complete title has not been made,” attaches as soon as the court re_ 
cognizes the petition of the administratrix ; and its decree cannot be collaterally 
impeached (if the jurisdiction is shown,) by the omission to designate the heirs 
by name in the petition, or elsewhere in the record, or by the direction of the 
citation to the guardian instead of the heirs. Ibid. 

8. Though the act of 1822, requires the commissioners appointed to sell the lands 
of an intestate, to make a report to the court, at the time designated in its order 
or decree, yet this requisition must be regarded as directory; andif the com- 
missioners fail to make their report at the appointed time, it is competent for the 
court to take measures to compel them to make it, and upon its being made, to 
confirm it bya final decree. Ibid. 

9. The record of a proceeding in the county court, at the instance of an admin- 
istrator, to obtain a decree for the sale of the lands of an intestate, need not show 
that the cause was continued from term to term, up to its final disposition.—Its 
continuance will be intended, if the reverse does not appear. Ibid. 

10. Though it may not appear in totidem verbis from the decree of a county court, 
that it was rendered at a regular or adjourned term, if the contrary does not ap. 
pear, it will be taken to have been rendered in conformity to the statute. Jb. 

11. The county court may refuse to confirm the report of commissioners appointed 
under the act of 1822, to sell the lands of an intestate’s estate, but it is not com- 
petent for that court, seven months after the confirination of the report, to 
annul the final decree and ordera re-sale. Ibid. 

See Mortaace, 18. 

EVIDENCE. 

1. Parol evidence admissible to prove that when a note was executed, there was 
an agreement to receive in part payment, a debt on another person. Murchie 
v. Cook & McNab. 41. 

2. Aset-off by the maker of a promissory note, against an intermediate indorser, 
cannot be allowed, unless there is a contract between the parties, so as to al. 
low it, founded on some new consideration. Kennedy v. W. Manship and 
others. 43. 

3. Whether evidence of the declaration or admissions of the intermediate indor- 
ser can be admitted to show such a contract. Quere? Ibid. 

4. In a suit against L. as a partner of a firm, known by the name of L. & B., 
letters, written in the name of the firm by L., and entries made by him in the 
books of L. & B., ate prima facie admissible in evidence to charge him as a 

partner. Lewis v. Post & Main. 65. 


~ 
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EVIDENCE—Continued. 


5. 


When a witness, on cross examination admits that, he wrote a letter contain. 
ing a different statement from that which he gave in evidence, and with the 
letter before him, states its contents to the jury, the adverse party is entitled to 
read the letter to the jury. Ibid. 


- In an action against L. charging him as the partner of B.; the latter, is not a 


competent witness to prove the fact of partnership. Ibid. 

When a witness, on cross examination, is asked whether he has not made 
other statements than those sworn to, he may enquire as to the particular time 
or statement to which the cross examination relates, and if the information is 
not given he ought not be compelled to answer. Ibid. 

Letters written by third persons, at the instance or request of the defendant, 
are not admissible in evidence to rebut the presumption arising from letters 
proved tobe in his hand writing. Jbid. 66. 

Evidence of intermeddling in the affairs of a partnership, if given in general 
terms, is objectionab'e; but in such a case the exception must be to the un- 
certainty of the evidence. Specific acts of intermedling with the business, 
are evidence, to go to the jury, for them to determine the character in which 
such acts were performed. Ibid. 

John S. Rhea, James Conner and James W. Rhea, describing themselves as 
partners composing the firm of Rhea, Conner & Co., declared against the de. 
fendant below, on a promissory note, payable to the firm. On the plea of non 
assumpeit, it was holden that although the note was not sufficient evidence in 
itself, that the plaintiffs were the members of the firm designated upon its face, 
yet it was admissible to show a promise to pay money, and the plaintiffs might 
adduce extrinsic evidence that they were the promisees. Bell v. Rhea, Con- 
ner & Co. 83. 

The distinction between the admissibility and the sufficiency, of evidence is 
well defined. Evidence may be admissible though insufficient; and in such 
case, the party against whom it is offered, may protect himself by calling upon 
the Court to instruct the jury. Ibid. 

And although the bill of exceptions describe the evidence excepted to, as the 
only evidence offered, if admissible in itself, it will be so_still, without regard 
to its sufficiency. Ibid. 

A writ of execution when returned to the Court from which it issued, becomes 
a record of the Court, and a copy of it may be certified by the clerk to be used 
as evidence within the State. Woodward v. Harbin. 104. 

In an action for money had and received, to recover of an agent the amount of 
a promissory note collected by him, a witness who had seen the note, and heard 
the parties to the action speak of its amount, may testify thereto, though no 
evidence was given of the loss or destruction of the note, or notice to produce 
it shown. Sally’s Administrators v. Capps. 121. 

Where there isa written agreement, the law intends that it contains the un- 
derstanding and meaning of the parties, and as a general rule, it is not permis- 
sible to show that it does not contain their entire agreement, or that it contains 
too much. Paysant v. Ware & Barringer, et al. 160. 
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EVIDENCE—Continued. 

16. But the general rule which excludes oral evidence to add to, vary, or explain 
a written instrument, has its exceptions. Thus, if there is a latent ambiguity, 
ora fraud in inserting too much, or in omitting some material part of the con- 
tract, additional or explanatory proof is admissible at law. Ibid. 

17. Where the admission of evidence to the jury depends upon the proof of some 
fact as a foundation, such fact must be shown to the court. If therefore, a 
party would prove his agreement to be different from what is indicated by the 
writing, he should first introduce evidence to the court showing, prima facie, 
fraud, &c. Ibid. 

18. Although written evidence is reputed of a higher grade than the oral declara- 
tions of witnesses, yet its production will not be required, where the adversary 
has admitted the fact which is to be proved. Thus, a party who has appoin:- 
ed an attorney in writing, with authority to do a particular act, if he admits it 
to have been done and approve it, he cannot object that the power of attorney 
is not produced at the trial. Jbid. 

19. When a deed is offered in evidence, and is objected to for erasures, interlinea. 
tions, or blank spaces, supposed to be apparent on examination, the precise 
point of objection must be shown in a distinct manner, otherwise, the excep- 
tion is incapable of revision. Johnson v. McGehee ¢- Thomas. 186, 

20. A patent issued after the commencement of a suit, cannot be given in evidence 
to support the action; nor is a patent, so issued, evidence of the facts recited in 
it, so as to effect the defendant to the suit. Jbid. 

21. It is unnecessary to give evidence, that the assignment was made by the chiefs 
and head men of the tribe, or that those who made it, were authorized by the 
tribe. The recognition of these persons, by the government, as the chiefs and 
head men, is conclusive on the Courts, which are bound to follow the action of 
the government, in its recognition of other powers. Ibid. 

22. Where the evidence, on both sides of a case, is precisely balanced, no conclu! 
sion can be attained, and it is not error for the court to instruct the jury, that 
unless the evidence predominates in favor of the plaintiff, they must find for 
the defendant. Lindsey v. Perry. 203. 

23. It is permissible to show by oral evidence that a person was in possession of 
land; but the title cannot be proved by reputation. Johnson v. Cunnigham. 
249. 

24. A naked trust will not exclude a man from giving evidence; consequently, 
when a trustee has done no act which affirms the fairness and validity of the 
deed of trust, he may be examined to show it fraudulent. © Ibid. 

25. The mere possibility that a trustee, while acting as such, may have subjected 
himself to a liability for a breach of trust, and may therefore, be interested to 
defeat the deed, will not make him an incompetent witness—the interest is too 
remote and uncertain. Ibid. 

26. Where a recovery is had against a sheriff, upon a suggestion that he had 
failed to collect an execution, by reason of the want of due diligence, he can- 
not reimburse himself by a suit against the defendant in execution. There- 
fore, a person haviag a lien by deed of trust, upon the land of the defendant. 
in execution, upon the trial of the suggestion, may be examined, to show that 
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it was subject to the execution—his evidence, instead of being in favor of, 
would be adverse to his interest; inasmuch asa verdict would not relieve the 
land from a liability to satisfy the plaintiff’s judgment. Ibid. 

. If a witness can testify to the payment of money from his own knowledge of 
the fact, the production of a receipt in writing (though one exist) is not ne- 
cessary. Ibid. 

- Quere. Is not a deposition admissible as evidence, aithough not certified “ un- 
der the seal” of the commissioner, as directed by the commission. It cer. 
tainly is, if the commission doves not require such a certification. Hiil y. Gayle 
& Bower. 275. 

- The possession of a bill by the drawee, after its maturity, is prima facie evi- 

dence of payment. Ibid. 
A principal is a competent witness, (his interest having been released) to prove 
the object and purpose of sending an agent from Mobile to the country; it was 
merely proof of the character of the agency, which it was equally competent 
for the agent or himself to prove. Kirksey, et als. v. Bates. 303. 

. An account, or receipt, is open to explanation, by parol proof, and constitutes 
an exception to the generalrule. bid. 

- The declaration of a person (since deceased) in the actual occupation of a 

house, made at the time of such occupation, that he held the house under the 
defendant, asa tenant, is admissble evidence in.a proceeding for a forcible en- 
try and detainer, where the only evidence of possession adduced by the plaintiff 
was, that he retained the key of the house after the death of the tenant. Bliss 
v. Winston. 344. 
The allegation in a complaint for a forcible entry and detainer, that the entry 
was made on a particular day, does not bind the plaintiff to strict proof as to 
time, but he may show the entry to have been made on any day previous to the 
exhibition of the complaint. Jdid. 

. The admission of a nominal plaintiff, made after the commencement of the 
suit cannot be given in evidence, to defeat the claim of the actual party in in- 
terest. Chisholm, use of Bigelow & Co. v. Newton & Wiley. 371. 

. The certificate of a notary in his protest, that he had given notice to the in- 
dorser of a note, ofits non-payment, by depositing a letter, containing the notice. 
in the post-office, and directed to him, only prima facie evidence of he facts 
of notice, and may be contradicted by other evidence. Booker v. Lowry. 399. 

. On the plea of non est factum, proof that the signature of the obligor was gen- 
uine, raises the presumption that he executed the bond by sealing and deliver- 
ing it. Manning & Adamsv. Norwood. 429. 

. The proof that N. signed a piece of blank paper, and handed it to P., to be fill- 
ed up for a sum of money, does not authorize the implication of an authority to 
P., to seal and deliver it as the bond of N. Jbid. 

. Parol testimony, inadmiesible to establish a term or condition of a written con 
tract, as to which, the written contract is silent. Beard v. White, Administra- 
tor, de bonis non. 436. 

), Oral evidence is not admissible to contradict a record, nor to impugn the cer 
tificate of those officers to whom the trust is confided by the act of the 9th Jan- 
vary, 1836, of selecting grand jurers. The State v. Allen. 442. 
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EVIDENCE—Continued. 


49, 


45. 


46 


49. 





A witness, wlio has purchased an interest in real estate, to which it is after- 
wards ascertained the vendor has no title, is competent to prove the amount of 
the rent received, and improvements made, by such vendor. Hogan and wife 
v. Stone & Co. 496. 

It is not permissible to prove an account by showing that a copy offered in evi- 
dence was transcribed from a book of original entries, unless the witness can 
testify as to the correctness of its items, trom personal knowledge. Holmes v. 
Gayle & Bower. 517. 


2. A witness may refresh his memory by any book or paper, if he can afterwards 


swear to the fact from recollection; but if he cannot soswear any further than 
as finding it inthe book or paper, the book or paper must be produced. Jbid. 
It is competent for a witness to identify the copy of a paper which he himself 
had copied, and to show what the party against whom it is offered, said in re- 
lation to it. Ibid. 
A witness may prove that he has transcribed one or more copies of the same 
accouat from the books of the creditor, and that each copy contains similar en. 
tries. If there be a discrepancy in the copies, he may explain it from his own 
knowledge of the account. Ibid. 
Where it is material, it may be shown what is the practice of commission mer. 
chants, at a particular place, in accepting and advancing for their customers, 
and as fo their placing in the hands of their debtors, the vouchers in proof of 
their accounts, Jbid. 
The recital of a notary public, that he had “ given due notice, by notice address- 
ed to the party, by the first mail to Lafayette, Chambers county, Alabama,” is 
prima facie sufficient evidence under the statute of notice. Dunn v. Adams, 
Parmeter & Co. 527. 

he official acts of a notary, are authenticated by his seal, without further 


proof. Ibid. 


. In an action of trespass to try title, where the plaintiff claims under a sheriff's 


sale, it is competent to givein evidence the papers of the original suit, to show 
that the christian names of the defendants, which were omitted in the judg- 
ment entry, are the same as in the execution. Driver v. Spence. 540, 

It is not a valid objection to the admission in evidence, of the execution under 
which the sale was made, that the indorsement of a levy found thereon, does 
net correspond with the sheriff ’s deed. Jbid. 

It is not a valid objection to the admission in evidence of the sheriff’s deed, that 
it does not correspond with the levy indorsed on the execution. Ibid. 

A recital of a wrong date of the execution, in the sheriff’s deed, is no suffi- 
cient objection to the admission in evidence of the deed, if, in other respects, 
itis regular. Ibid. 

It is not a valid objection to the admission in evidence of the sheriff’s deed, 
that the description of the land conveyed by it, is uncertain and not defined 
by metes and bounds. Ibid. 

When the evidence offered is competent to support the issue, it ought not to 
be rejected; but there are cases in which competent evidence may be excluded, 
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DENCE— Continued. 

when the whole evidence is closed on either side, and it does not make out a 
case ordefence. Ibid.  - 

A witness was called by the defendant to prove notice by the plaintiff, of the 
unsoundness of a slave—Held, that he could not state what he had told the 
plaintiff ’s agent the slave had said of her unsoundness. Stringfellow & Hob. 
son v. Marriott. 573. 

An agent is a competent witness for his principal. Ibid. 


. A creditor, whois secured by the provisions of a trust deed, is not a compe- 


tent witmess to support the deed in a suit between the trustee and an execution 
creditor. Stone v. Stone for the use of Underwood. 582. 


. A claimant, of property levied on, is not permitted to show the payment of the 


execution levied on the property claimed, as this is no part of the issue be- 
tween the parties. Ibid. 


. A man’s voluntary affidavit, is evidence against him, as an admission of the 


facts stated therein. Hallett and Walker v. O’Brien. 585. 

The deposition which is taken and read by a party on one trial, is evidence 
when used by the opposite party on a subsequent trial of thesame cause. But 
it will not conclude the party against whom it is offered, and he may show by 
the witness giving the deposition, that he was mistaken in the facts it narrates ; 
and perhaps may prove by other evidence, the truth in regard to the facts de- 
posed to. Ibid. 


. Semble—That letters or other writings which have been used on one trial by 


one party, may be read as evidence on a subsequent trial of the cause by the 
opposite party; on the ground that he who first offered them had admitted their 
contents to be true. Jbid, 


. The mere fileng of a deposition does not license the party against whom it 


was taken, to read it as an admission to the jury; and it can only be used if 
it be legal evidence in itself. Ibid. 

The admission by the adverse party, that a letter corresponded with a written 
contract which had been entered into by the parties, will not authorize the let- 
ter to be read in evidence, to prove the contract, without accounting satisfac- 
torily for the omission to produce the written instrament, of which the letter is 
at best, only acopy. Fletcherv. Weisman. 602. 

When the vendee is sued by the assignee of the vendor, on a note given for 
the purchase money, he cannot prove by the declarations of the vendor, that 
he had no title to the land, as the vendor might have been examined as a wit- 
ness for the vendee. Clemens v. Loggins. 622. 


. In an action on a tax collector’s bond, when the issue is, that the principal 


obligor had assessed, collected, and paid over the taxes, it is competent for the 
plaintiff to inquire of a witness, as to the probable amount of the taxes,—there 
being no proof that the tax collector had deposited any evidence of an assess. 
ment in the proper office. Adams and Boyd v. The Governor. 627. 


. A witness cannot answer “that S. was tenant under P. who was claimant;” 


but must state the facts which constitute the relation of landlord and tenant. 
Parker et al. v. Haggerty. 632. 
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EVIDENCE—Continued. 

66. The “abstracts,” which the comissioners appointed by an act of Congress to 
investigate and report on the titles to jand in Louisiana, east of the River Mis- 
sippi and island of New Orleans, were directed to make and transmit to Con. 
gress, were properly deposited with the registers of the different land offices, 
and a copy thereof, duly certified, admissible in evidence. Innerarity v. The 
heirs of Mims. 660. 

. The * abstracts,” are not evidence of the facts recited in them, and admissible 
only to identify the land, by showing on what the confirmation of the acts of 
Congress operated. Jbid. 

. A foreiga written law, can only be proved, by the production of a sworn copy. 
Ibid. 

. In anaction to recover the possession of land, a deed for the property in dispute, 
executed by a third persen is admissible evidence, without first showing that 
such persen had a transferable title; but if such auxiliary proof is not adduced, 
the patty against whom the deed is offered, may call upon the court to reject 
it, or instruct the jury as to its legal effect. Due ex dem. Duval’s heirs v. Mc- 
Loskey. 710. 

. Letters written by the defendant, to the administratrix of the plaintiffs’ ances- 
tor, during her sojourn in a foreign country, which abound with professions of 
friendship, express great solicitude for the welfare of herself and family, and in- 
form her of the situation of her business in the United States, do not tend to 
prove that the defendant's title to the lands in question, isinvalid. The letters, 
if admissible for any purpose, can only serve to show that the title of the de. 
fendant, deduced from the administratrix, had its origin in fraud. bid. 

. Depositions taken in a suit in chancery between the same parties, are not 
proper evidence, on the trial of an action at law; unless the witness be dead, 
&e. Ibid. 

See Contract, 6, 7. 

See Corroration, 1. 

See Cuancery, 8. 

See Contract, 16, 17. 

See Brtts oF Excuance anp Promissory Notes, 34, 33, 
See Morreace, 20, 21. 


EXECUTION, WRIT OF. 

1. A writ of execution when returned to the Court from which it issued, becomes 
a record of the Court, and a copy of it may be certified by the clerk to be used 
as evidence within the State. Woodward v. Harbin. 104. 

. The words “nulla 60na” are not a sufficient return to a writ of fieri facias 
issued under the act of 1812, “regulating the mode of collecting money by 
execution.” These terms merely import a want of “goods.” To authorize 
an action against an indorser, the execution issued against the maker or obligor 
of a note or bond, should be returned “ no property found,” or in Janguage of 
equivalent meaning. Ibid. 

. The mere possession and improvement of land belonging to the United States, 
however valuable, is not the subject of alevy under an execution; and a sheriff 
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EXECUTION, WRIT OF—Continued. 

is not liable, on a motion against him, for neglecting to levy on, and sell such 
an improvement. Rhea,-Conner & Co. v. Hughes. 219. 
W here land levied on by fi. fa. will allow of division, it is the duty of the sheriff 
tosell only so much as is necessary to satisfy the execution. Wheeler & Mc. 
Curdy v. Kennedy. 292. 

See ParTNeRS anp Partnersuir, 6. 

See Venpor anv VenpreEE, 15. 

See Sratvte, 3, 4, anp Lien, 1,2. 

See Ricut oF Prorerty, TRriat or, 4. 

See Lien, 4. 


EXECUTORS AND ADMINISTRATORS. 
1. The act of the Legislature authorizing “* Executors aad Administrators to rent 
at public outcry, the real estate of any decedent, until final settlement of the 





estate” intercepts the right of the heir to enter upon and enjoy the estate of 
his ancestor, in favor of the personal representative of the deceased, until the 
estate is settled. But the statute is prospective in its terms, and cannot havea 
retrospective effect. Philivs v. Gray, administrator. 226. 
Where there are several executors or administrators, they are esteemed as but 
one person, in representing the testator or intestate, and it is not allowable to 
sue any number less than alli; unless, perhaps, where from special reason shown, 
the character of the relief sought, made it unnecessary to join them. Clem- 
ents, administrator, &c. v. Kellog, by her next friend, &c. 330. 

See Limitations Statute or, 7. 

See Morteaace, 24, 

EXCEPTIONS, AND BILL OF. 

1. It is competent for a party aggrieved by a final order in the settlement of an 
estate of a deceased person, or in directing its distribution, to prosecute a writ 
of error; end that the record may show his objection to the order, he may re. 
quire the judge of the County Court toseal a bill of exceptions. Jones, ex 
parte. 15. 





Where it does not appear from the bill of exceptions, that the evidence recited, 
was all that was offered, it will not be so intended, where such an intendment 
would operate so as to reverse a judgment; and under such eircumstances, it 





is enough, if the evidence excepted to, be admissible, though it may be insuffi- 
cient. Castles v. McMath. 326. 

A bill of exceptions which states that the defendant offered to examine the 
nominal plaintiff as a witness, to which the plaintiff objected, and his objection 
sustained, and the witness excluded, was held to raise the question whether 
the nominal plaintiff was a competent witness. Duffee v. Pennington, 
use, &e. 506. 

A party offering a witness may be required by the court to state what he ex- 
pects to prove by him, but where, without such a requisition, the court excludes 
a witness in limine, its decision must be understood to have been made upon 
an objection to the witness himself, and fot to the testimony he is expected to 
give. Ibid. 
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EXCEPTIONS, AND BILL OF—Continued. 
5. In general, the party taking a bill of exceptions must show that he might have 
been prejudiced by the decision excepted to; but where a party has been de- 





nied the right of examining a witness upon points pertinent to the issue, it will 
be intended that he may have been prejudiced. Ibid. 

The defendant may examine the nominal plaintiff as a witness, if the latter 
does not object to give evidence; and where itis stated in the bill of exceptions 
that the plaintiffs counsel objected to his examination, the objection will be un- 
derstood to have come from the plaintiff really interested in the suit. Jbid. 

. If pleas are interposed at a proper period, and the court notwithstanding, pro- 
ceeds to render judgment, the error should be disclused by a bill of exceptions, 
or by acorrect recital of the facts in the judgment entry. McCollom & Capel 
v. Hogan, Executor of Reuben Jones. 515. 

Where a party excepts to a decision or opinion of a court, he must place so 
much in his bill, as shows that the court did err to his prejudice. Holmes v. 
Gayle & Bower. 517. 
It is the duty of him who excepts, to show such a state of facts before the jury, 
that injury to his rights, most probably resulted from the erroneous action of 
the court; and if the exception is so uncertain as to leave this doubtful, an 
appellate court ought not to reverse. Stone v. Stone, for the use Under. 
wood. 582. 
Where the bill of exceptions states twe points as having been made in the 
circuit court, both of which were overruled, and thereupon the defendant ex. 
cepted to the decision of the court. This is a sufficient exception to each of 
the points overruled. Fletcher v. Weisman. 602. 
See Evipence, 12. 

FORCIBLE ENTRY AND DETAINER. 

1, It is not necessary in a complaint for a forcible entry and detainer, to state the 
precise time when the plaintiff was possessed of the premises, and if stated, it 
may be rejected as surplusage. Bliss v. Winston. 344. 

2. In a proceeding for a forcible entry and detainer, it is allowable for the plaimiff 
to state the forcible entry as having been made on different days; and in one 
part of his complaint, he may alledge an entry into one tenement, and in an- 
other part, into a different one. Ibid. 

3. The declaration of a person (since deceased) in the actual occupation of a 
house, made at the time of such occupation, that he held the house under the 
defendant, asa tenant, is admissble evidence in a proceeding for a forcible en- 
try and detainer, where the only evidence of possession adduced by the plaintiff 
was, that he retained the key of the house afier the death of the tenant. Ibid. 


4, The allegation in a complaint for a forcible entry and detainer, that the entry 
was made on a particular day, does not bind the plaintiff to strict proof as to 
time, but he may show the entry to have been made on any day previous to the 
exhibition of the complaint. Jbid. 

5. Where the Circuit Court reverses the judgment of a justice of the peace, in a 
proceeding for a forcible entry and detainer, for the rejection of competent 
evidence, if the proceeding be in other respects regular, the cause should be 
remanded to the ustice, to be tried de novo. Ibid. 
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FORCIBLE ENTRY AND DETAINER—Continued. 


6. 


Where it appeared from the record that the plaintiff recovered a verdict and 
judgment, in a proceeding for a forcible detainer, before a justice of the 
peace, and afterwards the case found its way to the Circuit Court, where the 
defendant assigned errors—and the entry of the judgment shows that the par- 
ties came by their attorneys, and that the questions of law arising upon the as. 
signment, were fully argued;”—Held, that it is not an available objection to the 
proceedings in the Circuit Court, that the cause does not appear to have been 
taken there by certiorari, it will be intended, that a certiorari was either waived 
or lost. Turnly v. Stinson, et als. 456, 


- Where the. complaint in a proceeding for a forcible detainer, substantially 


conforms to the statute, the Circuit Court, in reversing the judgment of a justice 
of the peace, at the instance of the defendant, should direct that the cause be 
remanded. bid. 


FRAUD. 


3. 


Where the plaintiff and defendant are parties to a combination to defraud the 
Government of the United States, and the defendant, in the execution of the 
fraudulent purpose, receives money from the United States, in the name of 
the plaintiff, and acting ostensibly as his agent, no action can be maintained 
by the plaintiff for the recovery of the money so received. Boyd v. Bar- 
clay. 34, 


. A fraudulent deed is valid against the party making it, and cannot be defeated 


by a subsequent vendee, whose purchase was conceived in fraud. ill title 


having passed from the vendor, by the first deed, he had none to transfer by 
the second; and consequently the second vendee, who stands in the same 
predicament with the vendor, cannot hold the property as against the party 
claiming under the first conveyance. Eddins v. Wilson. 237. 

. Where, however, the first conveyance was fraudulent, and the second was 
made upon valuable consideration and in good faith, the latter shall pre- 
vail. Ibid. 


. Where the grantor in a deed of trust, executed for the pur of securing the 
purpose g 


cestui que trust against contingent liabilities, stipulated in the deed, that the 
grantor should retain the possession of the property conveyed, until a liability 
was incurred; the retention of possession, is no evidence of fraud. John- 
son v. Cunningham. 249. 


. Where it is stipulated in a deed of trust, that the money unappropriated, and 


property undisposed of, after satisfying the purposes of the deed, should be paid 
over and revert to the grantor, the deed is not thereby made void; for the 
grantor stipulates for nothing more than what the law would have given 
him. Jbid. 

Whether fraud is a defence, at law, to an action for the price agreed to be paid 
on the purchase of lands, which have been conveyed by the vendor, is yet an 
open question in this State. Stone v. Gover. 287. 


. Ifa contract for the sale of lands is tainted with fraud, as if either party has 


misrepresented, or made a fraudulent concealment as to quantity, the law will 
afford redress tu the party aggrievéd. Minge v.Smith. 415. 








INDEX, 783 





FRAUDS, STATUTE OF. 
1. In 1826, the second section of the statute of frauds was the only law which 
provided for the registration of deeds of gift of personal property. That law 
required that the deed, in order to be recorded, should be acknowledged or 
proved in the Circuit or County Court, &c.; consequently, a deed registered 
upon acknowledgment or proof before the clerk, when the court was not in 
session, cannot be regarded as recorded, so as to charge a purchaser with 
constructive notice of itsconterts. Sewall, by his next friend v. Glidden. 52. 

2. But though such a deed may not have been regularly proved and recorded, yet 
it may be regarded as equivalent to a parol declaration of the donor’s wishes, 
and if the constituents of a gift inter vivos are shown, the donee’s right becomes 
complete. Ibid. 

3. Where the donee of personal property was under the age of twenty-one years, 
and lived with his father, the donor, the possession, by the donor of the gift, is 
consistent with the donee’s right, and is not even presumptive evidence of 
fraud. Ibid. 

4. Though the statute of the 27. Eliz. against fraudulent conveyances has been 
often held to be affirmative of the common law, yet it may be regarded as a 
settled principle, that it extends only to conveyances of real estate. Ibid. 

See Use anp Occuration, 1. 


GAMING. 
1, An indictment against a retailer of spirituous liquors, for permitting gaming in 
his house, should charge that the defendant was a licensed retailer of spirituous 


liquors. The State v. Jonathan Kennedy. 31. 


GARNISHEE. 

1, Where a garnishee . nits in his answer, that he had made his promissory 
note in favor of the defendant in the judgment; but states that he had been 
notified of its assignment, or that a suit had been brought thereon against him, 
in the name of certain persons, styling themselves assignees, the plaintiff is not 
entitled to judgment without showing that the payee is still the proprietor of 
the note. Stubblefield v. Hagerty. 38. 

. The statute in regard to garnishments contemplates an examination in open 
court, yet if the record recites that the garnishee had filed his answer, and that 
the plaintiff had consented to receive the same, an examination in court will 
be considered as waived. JIbid.} 

A judgment nisi against a ,arnishee, must be for a sum certain, and cannot 
be rendered for an uncertain amount, to be ascertained by a judgment to be 
afterwards rendered. Dickerson v. D. & J. B. Walker. 48. 

. The final judgment rendered against a garnishee, cannot be extended beyond, 
ot be variant from the judgment nisi, of which it is a mere confirmation, Ibid. 
When a garnishee brings money, and other effects in his hands into court, 
which he deposits there, and denies all indebtedness to the defendants; after 
his discharge from the garnishment, he is not a proper party to sue out a writ 
of error, if the court makes an improper disposition of the money and effects 
deposited; and a writ sued out by him will be dismissed. Lewis v. Sheffield 
& Co. 134. 
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Where a garnishee answered “that he had in his possession, a sum of money 
belonging to the defendant in attachment, but which, he was infurmed by him 
was to be paid over to another person, but that person had given no notice 
of any claim to it”—Held, that a judgment against the garnishee, condemning 
the money, as the property or the defendant in attachment, was correct. Baker 
v. Moody. 315. 

A garnishment relates to the present time, and requires the garnishee to answer 
what sum he is then indebted, &c.; so that if there be then no indebtedness, 
though there may be, before the answer is made, the plaintiff is not entitled to 
judgment. And if the garnishee is indebted in a sum which is increased afier 
the garnishment issues and before answer made, he is not liable to a judgment 
for the increased sum, but for only such as was due when process issued. The 
Branch Bank at Mobile v. Poe. 396. 

When a debt has been contracted before the issuance of the garnishment; but 
does not fall due until afterwards, it is such an indebtedness as will authorize a 
judgment against the garnishee, with a stay of execution until it matures. Jbid. 
It is not within the scope of the powers ordinarily conferred upon the cashier of 
a bank, to appear to, and defend suits against the corporation; and conse. 
quently, he cannot answer a garnishment which has been sued out against it. 
Such an answer should be nade under the common seal of the bank, either by 
the express authority of the directors, or president, who thus far is the execu- 
tive officer of the board. Jbid. 

To authorize a judgment against a garnishee on his answer, he must admit an 
indebtedness in money, to the defendant in attachment. Mims v. Parker & 
Coffman. 421. 

The answer of a garnishee, admitting an indebtedness to the defendant in at- 
tachment, to be discharged in his notes due other persons, to be afterwards 
procured, will not authorize a judgment against the garnishee. bid. 


T. 

In order to pass the title to a chattel by a parol gift, at common law, there 
must be an actual delivery of the thing. Sewall, by his next friend y. Glid- 
den. 52. 

Where the donee of personal property is under the age of twenty-one years, 
and lived with his father, the donor, the possession, by the donor of the gift, is 
consistent with the donee’s right, and is not even presumptive evidence of 
fraud. Ibid. 


GUARDIAN AND WARD. 


1. 


2. 


A guardian may maintain an action in his own name, for an injury to the 
property of his ward in his actual possession. Fuqua, guardian, v. Hunt. 197. 
Where the guardian of a lunatic, purchased merchandise (which was charged 
to him) for the use of the lunatic and his family, an action cannot be maintained 
against the lunatic, upon an implied promise to pay the amount, though he 
has recovered his reason, and his property been restored to him, without the 
guardian’s retaining any part of it, to indemnify himself for his liabilities on 
account of his ward. At the time the purchases were made, the lunatic was 
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GUARDIAN AND WARD.—Continued. 


not in asituation to make himself liable upon an implied promise, and subse- 
quent events cannot create it. E.B.& A. G. Westmoreland v. Davis. 299. 


. Resident infant defendants to a bill in chancery, must be served with process; 


which, if they are of tender years, may be executed on their guardian or some 
of their near relations: non resident infants must be notified of the pendency 
of the suit, by publication, as in the case of adults. Walker et als. v. Hal- 
lett. 379. 


. Infants above the age of fourteen vears, should be consulted in the appointment 


of a guardian ad litem, if not attended with too much trouble or expense, as 
to which, the chancellor will exercise a sound discretion. Jbid. 


. The court may appoint guardians ad litem to non resident infants; but no 


such guardian should be appointed in any case, until after service of process, 
or publication. Jbid. 
Proof should be made of the infancy of a non resident defendant. Ibid. 


7. Competent persons, should if possible, be selected as guardians ad litem, and 


the court may make them reasonable compensation; which, in suits for the 
foreclosure of mortgages, may be taxed in the bill of costs. Ibid. 


See Assumpsit, 5, 6. 
HEIRS AND LEGATEES. 
See Executors anp ApMINISTRATORS, 1. 


See Estates oF Deceasep Persons, I. 
HUSBAND AND WIFE. 


1. 


Where the wife of D. filed a bill in chancery for divorce and alimony, on the 
ground, among others, that the husband was a lunatic; and the chancellor 
made an order, allowing a thousand dollars per annum, for the support and 
maintenance of herself and children, the husband being afterwards restored 


to sanity, and the bill dismissed, held, that an action of assumpsit would lie 


against the husband, to recover a sum of money, due for the tuition of the 
children, on a contract made by the wife, pending the bill inchancery. Har- 
ris v. Davis. 259. 


IMPRISONMENT FOR DEBT. 


I. 


2. 


The act of the Ist February, 1839, abolishing imprisonment for debt, does not 
authorize the discharge of a debtor then in actual or constructive custody. 
Kennedy v. Rice. 11. 

Bail, notwithstanding this act, are liable for the debt on the return of non est 
inventus to a ca, sa. properly sued out; and are authorized to arrest and sur- 
render their principal in discharge of themselves in the same manner as before 
the act. Jbid. 


. If aca. sa. since the statute, is sued out without the necessary affidavit. 


Quere—whether the bail may not plead the omission in bar of the sci. fa. Ib. 
The act of the Ist February, 1839, ** To abolish imprisonment for debt,” does 
not discharge the obligors from liability upon a bond for the liberty of the 
prison bounds, where a breach had oceurred previous to the passage of the 
act. Monginv. Harrison. 22. 
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INDIAN TRIBES, TREATIES WITH. 


1, 


The sixth article of the treaty made with the Creek tribe of Indians, on the 
24th of March, 1832, [5 Porter 416] directs, that twenty.nine sections of land 
may be located. and that patents for the same may then issue to such persons, 
being Creeks, to whom they shall be assigned by the Creek tribe. The as- 
signment of these lands by the tribe, is an act which must be communicated 
to the executive to enable him to direct the issuance of the patents, in confor- 
mity with the treaty: it is therefore, a public document, the custody of which 
is properly committed to some one of the executive departments. Johnson & 
McGehee v. Thomas. 186. 


. All the official intercourse of the government with the several Indian tribes, is 


carried on by the War Department; and the documents connected with such 
intercourse, are deposited in the Breau of the Commissioner of Indian affairs. 
A copy of the assignment of the lands reserved under the sixth article of the 
treaty of 1832, is properly authenticated by his certificate, accompanied with 
the seal of the War Department. Ibid. 


. A patent issued after the commencement of a suit, cannot be given in evi- 


dence to support the action: mor is a patent so issued, evidence of the facts re. 
cited in it, so as to affect the defendant tothe suit. bid. 


. A location or allotment of the lands assigned tnder the sixth article of the 


treaty of 1832, is necessary to show title in one who claims title previous to the 
issuance of the patent, and without proof of such allotment or location, no 
action involving the title, can be maintained previous to the issuance of the 
patent. Ibid. 


. The location or allotment is the mode by which the proper executive officer 


determines, that the choice of land made by the Creek tribe, is approved, and 
that the lands are not subject to other claims. When this is done, an inchoate 
legal title is created, capable of transmission by those to whom they are as- 
signed by the Creek tribe. Ibid. 


. It is unnecessary to give evidence, that the assignment was made by the chiefs 


and head men of the tribe, or that those who made it, were authorized by the 
tribe. The recognition of these persons, by the government, as the chiefs and 
head men, is conclusive on the courts, which are bound to follow the action of 
the government, in its recognition of other powers. Ibid. 

The treaty entered into between the Chickasaw Nation of Indians, and the 
United States on the 20th October, 1832, stipulates that no one, not a Chicka- 
saw, or connected with the Chickasaws by marriage, shall be permitted to settle 
on any of the lands ceded by that treaty, until the same had been sold by the 
United States. It was not therefore, permissible for a reservee, by a lease or 
sale of his reservation, to introduce into the nation, one who was inhibited by 
the treaty, from settling upon the unsold lands. Lewis v. Love & Lane. 335. 
An agreement was entered into in August, 1833, between the defendan; 
Love, a reservee under the treaty, and the plaintiff in error, for the lease of 
his reservation, for several years, unless sooner required by the United States 
to abandon the possession; and stipulating, alsu, that if the treaty should be 
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INDIAN TRIBES, TREATIES WITH—Continued. 
so modified as to permit a sale by the reservee, the lessee or his heirs, should 
have the preference in the purchase, at such price, &c. as the reservee might 
prescribe. It was held that the treaty of 1834, which conferred the right of 
sale upon the reservee, did not impart validity to the contract, which was in- 
valid when made. J6id. . 


INDICTMENTS. 

1. An indictment against a retailer of spirituous liquors, for permitting gaming in 
his house, should charge that the defendant wasa licensed retailer of spirituous 
liquors. The State v. Jonathan Kennedy. 31. 

. Anindictment containing three counts for playing at cards “in an out house 
where people resort;” in a store house for “retailing spirituous liquors, &c. 
in a public place,” is good, without designating to whom the out house or store 
house belongs, or without designating the description of the place by a more 
certain description. The State v. Atkyns. 180. 

. The act [Aikin’s Digest, 212] prescribes the terms which may be used in the 
indictment. If these terms are followed, the indictment is good. Ibid. 

. The act of 1811, which requires the name of the prosecutor to be indorsed 
“on all bills of indictment,” is merely directory, and the omission to make such 
an indorsement, w@ not affect the validity of the indictment. The State v. 
Hughes. 655. 


INTENDMENTS AND LEGAL PRESUMPTIONS., 
1. When an entry appearson the record, that on suggestion of the plaintiff, the 


defendant had been removed from his office of administrator, and a sci. fa. 
is ordered to issue to the sheriff, and no return is made, if it appear from the 
record, that afterwards the defendant appeared, and that judgment was ren- 
dered against him, on the verdict of a jury, it will be presumed that the order 
for a sci. fa. was vacated, or waived by the parties. Evans, Administrator 
v. Norris, Stedder & Co. 511. 

. When pleas appear in the record which are not disposed of, and the judgment 
entry recites that the defendant said nothing in bar or preclusion of the plain. 
tiff’s action, this is conclusive on error brought, that such pleas were waived. 
McCollum & Capel v. Hogan, Executor of Reuben Jones. 515. 


. The defendant in error recovered a judgment in the County Court, upon 
which a writ of error was prosecuted to the Circuit Court and the judgment 
affirmed on the certificate ; the judgment of the Circuit Court did not in to. 
tidem verbis, recite that the judgment of the County Court was recovered by 
the defendant; but merely stated that the ‘defendant in error,” designating 
him by name, came and produced to the court, the certificate, &c. Held, that 
the designation of the defendant with the addition ‘ defendant in error,” was 
sufficient to show that he was the successful party in the County Court. De 
Graffenreid, et al. v. Pearsall. 526. 

See Forcrste Entry anv Derainer, 6. 

See Bitts or Excuance anv Promissory Notes, 28, 29. 





788 INDEX. 





INTEREST, 

1. Notes given in payment for the purchase of sixteenth sections carry interest 
at the rate of six per cent. per annum, until paid, or until judgment is obtained 
on them, or the contract otherwise changed. Branch Bank at Montgomery 
v. Harrison. 9, 

2. Interest is properly allowed on a count for money had and received, if the de. 
mand on which the recovery is had, is lawfully entitled to bear interest. Por. 
ter v. Nash, 452. 


JUDGMENT AND DECREE. 

1, Where a judgment entry recites a demurrer (sustained) as having been inter. 
posed by the defendant to his own plea, the Appellate Court wili intend the 
recital to be a clerical mistake, and that it was the plaintiff who demurred. 
Evansv. McMahan. 45. | 

2. A judgment as upon a retrazit, is a complete bar to a subsequent action for 
the same cause. Ibid. 

3. A plea in bar which alledges a judgment by retrazit, and substitutes the 
words “and dismissed the same” for ** but from the same altogether withdrew 
himself,” is good on demurrer. Jbid. 

4. A judgment nisi against a garnishee, must be for a sum certain, and cannot 
be rendered for an uncertain amount, to be ascertajped by a judgment to be 
afterwards rendered. Dickerson v. D. & J. B. Walker. 48. 

5. The final judgment rendered against a garnishee, cannet be extended beyond, 
or be variant from the judgment nisi, of which itis a mere confirmation. Ibid. 

6. To sustain a judgment by default on a motion by a bank, under the statute; the 
liability of the defendant must be shown by the judgment entry, as well as 
the notice and certificate which authorized the Court to exercise the summary 
jurisdiction. Clements, Hall, Gindrat and Steele v. The Branch of the Bank 
of the State of Alabama at Montgomery. 50. 

7. Ajudgment by default, where no declaration is filed, is fatal, even on error. 
So a declaration in the name of a party for whose use a suit was brought, 
will not sustain a judgment in the name of the Jegal plaintiffs for his use. El- 
liott v. Smith & Co. for the use of Harralson. 74. 

8. If judgment is obtained for a debt of which a part has been paid, but the pay- 
ment is not interposed as a defence, the part so paid cannot afterwards be re- 
covered by suit, although the judgment is satisfied. Broughton y. McIntosh. 
103. 

9. Where in an action of debt, a judgment was rendered for an aggregate sum in 
damages, equal to the debt and damages properly recoverable, the inequality is 
not available on error. Sanford & Carter v. Richardson & O'Neal. 182. 

10. Where it does not appear from the record on what day the judgment was ren- 
dered, and when the court adjourned, (if necessary to sustain the judgment) 
an Appellate Court will intend that it continued its session up to the latest pe- 
riod authorized by law. Ibid. 

Al. Where the judgment in an action upon a bill single for nineteen hundred and 
thirty-four dollars, was rendered for about eighty-six cents too much, the ex- 
cess was regarded as too small, to induce an Appellate Court to reverse or cor- 
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JUDGMENT AND DECREE—Continued. 

rect the judgment. The ease being a fit one for the application of the maxim 
de minimis non curat lex. Ibid. 

. A judgment by default cannot be sustained when no declaration has been filed. 
Ware v. J. & W. Todd, Administrators. 199. 
A judgment cannot be rendered before the maturity of the demand, although 
the statute authorizes an attachment to issue in certain cases, before the debt 
is due. Ibid. 

. In such a case the proper course is to stop proceedings until the maturity of 
the debt, and thea to proceed to judgment as in other cases. Ibid. 





C, as the agent of O, entered into a submission with A, to refer certain mat. , 
ters to reference under the statute; the arbitrators made an award in favor of 
A, without stating against whom,—held that it was error to render judgment 
against C. Cailahan v. McAlexander. 366. 

A judgment until reversed, is, as between the parties to it, and upon the mat- 
ters determined, as a plea, or bar, or as evidence, conclusive. ‘The Trustees 
of the University of Alabama v. Keller, Executrix, &c. 466. 

When judgment is obtained against the second indorser of a bill of exchange 
and he supersedes it, by giving the statutory bond, and suing out a writ of 
error, if the  - is affirmed, with ten per cent. damages, he is not enti- 
tled to have action entered, because a judgment for the sum due on the 
bill, is subsequently obtained against, and satisfied by the firstindorser, Clem- 
ents v. Crawford and Hines. 531. 

Sec ARBITRATION AND AWARD, 3. 

See Process, SERVICE or, 3. 

See APPEAL AND CERTIORARI, 4. 

See Estates or Deceasep Persons, J, 2. 

See INTENDMENT AND LeGat Presumprion, |. 

See Exceptions, AND Brut or, 7. 

See Damaces, 2. 

See Summary Proceepines, 13. 

JURISDICTION. 

1, The want of jurisdiction in the Circuit Court does not appear from the fact 
that only forty-eight and eighty-seven hundredths dollars, were due for prin- 
cipal and interest, (computing the latter at eight per cent.) when the note was 
used. Hargrove v. J. Smith & Co. 80. 

. The Circuit Court have jurisdiction to award writs of certiorari, to review the 
proceedings of inferior Courts of criminal jurisdiction. John, a slave, v. The 
State. 95. 

See Justices oF THE Peace, 1, 2. 

See Estates or Deceasep Persons, 7. 

JURY. 

1, If the County Court direct a jury of by-standers to be summoned for the trial 
of a cause, and this course is not excepted to, the irregularity, if it is one, is 
no cause of reversal. Crawford v. Creagh. 592. 

See Criminau Cases, AnD Proceepines 1y, 10, 11, 12, 
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JUSTICES OF THE PEACE. 

1. Justices of the peace have jurisdiction of suits on contracts, for the delivery of 
specific articles, and to give judgment for the proper sum, not exceeding fifty 
dollars in money. Williams v. Hinton. 297. 

. Justices of the peace have no jurisdiction of the actions of Trover or Detinue, 
although the property converted or detained, may be of a less value than fifty 
doilars. bid. 

. A motion to quash the proceedings, for a defect in the summons of the justice 
of the peace, will not be entertained, when the case is before a superior court 
onan appeal. Hill & Proctor v. White. 576. 

See Practice, 9, 10. 

LEX LOCI AND LEX FORI. 

i. Where a bond was executed in a State other than that in which suit is brought 
fur its recovery, the statute of limitations of the lex fori is the criterion by which 
it is to be determined whether prescription is an available plea in bar. Craw- 
ford and another v. Childress’ Executors and Executrix. 483. 

2. An indorsement of a promissory note made in the State of Georgia, must be 
governed by the law of that State. Dunn v. Adams, Parmeter & Co. 527. 


LIEN. 

1. The eighth section of the act of 1807, which requinei sheriff to indorse 
upon an execution the day of its receipt, is merely direttory; and its non-ob- 
servance cannot prejudice a plaintiff. A lien upon the defendant’s property 
attaches immediately upon the delivery of the execution. Hester, et als. v. 
Keith & Kelly. 316. 

. The clerk of the Court issuing an execution, and the sheriff receiving it, can. 
not vacate the same by substituting an exact copy in its stead; and thus im- 
pair, to the prejudice of the plaintiff, the lien created by the original. Thid. 

. The delivery of a fieri facias to the sheriff, creates a lien upon the personal 
estate of the defendant, in favor ef the plaintiff, yet the property of the debtor 
is not divested, until the process has been actually levied. But when the sher- 
iff has duly seized goods, he then acquires a special property in them, and is 
answerable to the plaintiff to the extent of their value, and the defendant is 
discharged from the judgment pro tanto. Bondurant, et als, v. Buford. 359. 

. A fieri facias only binds the goods and ehattles of the defendant in the par- 
ticular county to which it issued. Pond v. Griffin. 678. 

. The lien of an attachment commences from its levy, and cannot be divested 
by awrit of fieri facias subsequently levied on the chattles, if the writ had no 
binding effect before the levy of the attachment, Jbid. 

LIMITATIONS, STATUTE OF. 

1. In an action of assumpsit on the common counts, a plea of the statute of lim- 
itations of three years, which does not aver that the plaintiff ’s cause of action 
is an open account, is not a good plea. Winston y, The Trustees of the Uni- 
versity of Alabama. 124. 

. W. sold a tract of land in Virginia to J. while in that State, and promised on 
his arrival in Alabama, and, as soon as he obtained his wife’s relinquishment, 
to execute a deed for tae land. W. having failed to make a deed, an action 
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LIMITATIONS, STATUTE OF—Continued. 
was brought by the administrator of J., to recover back the purchase money, 
to which W. pleaded the statute of limitations. Held, that the action to re- 
cover back the purchase money accrued on the death of the wife of W.; that 
J. was bound to take notice of that event, and that from that period the statute 
would commence running, although W. had not notified J. of his wife’s death. 
Kavenagh, Administrator v. Weedon. 231. 

. Where a bond was executed in a State other than that in which suit is brought 
for its recovery, the statute of limitations of the /ex fori is the criterion by 
which it is to be determined whether prescription is an available plea in bar. 
Crawford and another v. Childress’ Executors and Executrix. 83. 

. Semble. An acknowledgement ia order to create a promise by implication of 
law, ought to contain an unqualified and direct admission of a previous sub- 
sisting debt, which the party is liable and willing to pay. Jbid. 

A verbal acknowledgement by the obligor will not prevent the statute of limi- 
tations from running against a bond, nor will it revive the remedy upon it af. 
ter the bar of the statute has been complete. Jbid. 

Where possession of land was acquired, within the limits of the territory claim. 
ed by the United States, by virtue of the treaties of St. Ildefonso and Paris, 
whilst Spain exercised actual dominion over it,—under the defence of the sat- 
ute of limitations, the’ possession of land will be dated from the-period of its 
actual occurrence; and not from the date of the act of Congress of 1812, ab- 
rogating the Spanish, and extending the laws of the Mississippi territory over 
the country; nor from the date of the actual occupation of the territory by the 
United States, the succeeding year. Innerarity v. The heirs of Mims. 660. 

. The omission of a creditor to present his claim against the estate of a deceased 
person, to the executor or administrator, within eighteen months after the grant 
of letters testamentary, or of administration, will not operate an extinguish. 
ment of the demand, but merely bar its recovery. Doe ex dem. Duval’s heirs 
v. McLoskey. 710. 

See Morreace, 9. 


MANDAMUS. 

1. The writ of Mandamis will be granted only where there is a specific legal 
right, and no other legal remedy adequate to enforce that right. Jones ex 
parte. 15. ; 

. It is competent for a party aggrieved by a final order in the settlement of an 
estate of a deceased person, of in directing its distribution, to prosecute a writ 
of error; and that the record may show his objection to the order, he may 
require the Judge of the County Court to seal a bill of exceptions. Ibid. 

. But where the Judge altogether declined proceeding in the séttlement, or dis- 
tribution of the estate, then, as there would be no order to appeal from, a par- 
ty aggrieved might be entitled to a Mandamus—but querc: should not the ap 
plication for the writ be made to the Circuit Court of the County. Ibid. 

. Should a Judge of a Circuit Court in a proper case, and where error was 
shown to exist, refuse to grant a remedial writ to review the proceedings of a 
tribunal inferior in grade to the Circuit Court, the Supreme Court would pre- 
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MANDAMUS—Continued. 


vent a failure of justice by awarding a mandamus to the judge. John, a slave 
v. The State. 95. 


+ Quere—can this Court award a mandamus to the ministerial officer of another 


Court? Itcertainly cannot for the purpose of coercing the issuance of an ex- 
ecution by the clerk of a Circuit Court, on a judgment of that Court; the 
proper remedy in such case, is a motion to the Circuit Court for a mandatory 
order to the clerk. Mantony, ex parte. 98. 


MASTER AND SERVANT. 


1. 


2. 


A master is liable civiliter for the acts of his servant done pursuant to his au- 
thority, or for an injury resulting from his negligence whilst employed in the 
business of his master. Blackburn v.G. & F. R. Baker. 173. 

But where the servant commits a tresspass, without the consent or approbation, 
and against the direction of the master, trespass vi et armis cannot be main- 


tained. Jbid. 


MORTGAGE. 


1, 


It is competent for a creditor to secure himself both by a mortgage, and the 
engagement of a third person for payment by the debtor. And the creditor 
may either proceed in equity for a foreclesure, or prosecute an action at law 
upon the promise of a debtor and his surety. Cullum v. Emanuel & 
Gaines, et al. 23. 


. Ordinarily the sale of the equity of redemption does not operate an extin- 


3. 


guishment of the mortgage, but the purchaser acquires only the right to com- 
plete his title by the payment of the mortgage debt. Ibid. 

Whether the purchase of the equity of redemption by the mortgagee will 
extinguish the mortgage: guere—It will not have that effect, as against a 
surety, if the mortgagee purchase in good faith and with just intentions, avow- 
ing it to be his purpose to give to the surety the benefit of the mortgage, and 
to appropriate rents and profits in aid of his liability. bid. 


'4. A decree, which leaves it in the discretion of the master, to sell the whole, or 


a part of mortgaged property, iserroneous. Walker et als.v. Hallett. 380. 
It is erroneous to direct successive sales, as the several instalments of a debt 
secured by mortgage, fall due. The decree should be for the amount then 
due, and the mortgaged property be directed to stand, as a security for the 
residue. Ibid. 


. In the absence of fraud or gross negligence, a mortgagee in possession, is not 


chargeable with the value of the rent of the premises, but only with the rent 
actually received. Hogan and wife v.Stone & Co. 496. 

A mortgagee in possession, is not chargeable with interest on rents received by 
him, unless there be some peculiar circumstances in the case, making it proper 
he should be so charged. Jbid. 

In a bill to foreclose a mortgage, it is necessary that all incumbrancers, prior, 
and subsequent, should be parties; but if process is served on them, and they 
fail to appear and answer, the complainant may proceed to foreclose the mort- 
gage. Judson v. Emanuel, et al. 598. 
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MORTGAGE—Continued. 

9, Where slaves are mortgaged, and the possession is delivered to the mortgagee, 
who retains them more than six years after the time limited for their redemp- 
tion, or where no time is limited, for more than six years after the pledge, 
without any admission during that period, that he holds them subject to re- 
demption, this lapse of time, in analogy to the statute of limitations, isa bar to 
a bill to redeem. Humphres v. Terrell. 650. 

It is a general rule, that all persons whose interests ate to be affected, or conclu- 
cluded by the decree, ought to be made parties to a bill for the foreclosure of 
mortgage. If the mortgagor who is the owner of the fee, dies, his heir is an 
indispensable party to a bill to foreclose. Doe, ex dem. Duval’s heirs vy. 
McLoskey. 708. 

Where there is a decree for the foreclosure of a mortgage, and the sale of the 
premises, the purchaser cannot be regarded at law, as an assignee, of the mort. 
gage. Ibid. 


The transfer of a debt (either by indorsement ora mere Celivery,) secured by a 


mortgage, will in equity, pass the security; and a written transfer of the debt 
and mortgage, will vest the assignee with the legal interest in both. Ibid. 

A mortgagee has three remedies, either of which he is at liberty to pursue, and 
all of which he may pursue until his debt is satisfied. 1. He may bring an ac- 
tion at law to reeover the debt. 2. He may bring ejectment, or trespass to re- 
cover the possession of the mortgaged premises; and 3. He may foreclose the 
mortgagor’s equity of redemption, and sell the land to satisfy the debt. Jbid. 
Where a mortgagee obtains a judgment at law, for the debt, the character of thé 
indebtedness is changed ; it then becomes a debt of record. So where there 
is a decree of foreclosure, the mortgage becomes merged in it, and ceases to 
exist as alegal security for the debt. Jbid. . 

A decree of foreclosure and a sale under it, operates 2s a payment to the ex- 
tent of the sum paid, and the payment of the debt will extinguish it, so as to 
leave no subsisting contract, which can be assigned. Jhid. 

Semble—A mortgagee may enter upon the land mortgaged or bring an action 
for the recovery of the possession, even before a forfeiture ; unless it appears 
by express stipulation or necessary implication, that the parties intended that 
the mortgagor should remain in possession. Ibid. 

The mortgagor is the proprietor of the mortgaged premises, and entitled to 
their possession as against all persons, but the mortgagee or his assignee ; and 
if dispossessed, he may maintain an action to recover the possession. Ibid. 
Although the county court cannot decree the sale of the lands of a deceased 
person, on which mortgages exist, and provide for their payment from the 
proceeds,—quere : will not a sale of the mortgagor’s interest under such a 
decree confer upon the purchaser the right to redeem? Ibid. 

It is no objection to the assignment of a mortgage, that the first names of se- 
veral of the mortgagees are spelt differen:ly in the mortgage and assignment, if 
it appears from a comparison of the two deeds, that the names are the 
same. Ibid. 

A mortgage which recites, that the mortgagor “ is justly indebted to the said 


100 
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parties of the second part,” (the mortgagees,) is not contradicted by the pro. 
duction of notes payable to one of the mortgagees alone. Ibid. 


21. Where the debt intended to be secured, is not described with such precision as 


23. 


to identify it, by a comparison with the mortgage, parol evidence of the identity 
is admissible. Ibid. 

. A mortgagee cannot assign the right to the mortgaged property, without also 
assigning the debt to which it is an incident, yet it seerns he may relinquish by 
contract the possession of the mortgaged premises toa third person, until the 

debt is paid. Jdid. 

The right of entry by the mortgagee, or his assignee, results from the contract 

between the mortgagor and mortgagee and will noi be divested by the death of 

the mortgagor, or other event which does not annul the mortgage, or bara rem- 
edy upon it. Ibid. 

. As the mortgagee has a specific lien npon the mortgaged property for the pay 
ment of his debt, he need not present his claim to the executor or administrator 
of the mortgagor, in order to entitle him to the benefit of his mortgage. Sucha 
a course is proper where he considers the mortgage as furnishing an insufficient 
security, and luoks to the executor, or administrator, to make good the deficien- 
cy. This being the law, it follows, that the mortgagor cannot avail himself of 


the non-presentation of the mortgagee’s claim, as a bar to a bill to fore- 
close. Ibid. 


See Cuancery, 4, 28. 


NE 
1. 


W TRIAL. 


Where a new trial is granted to the defendant, unless the plaintiff remits all 
the damages assessed by the jury, except three hundred dollars, the court 


giating on the record, that * all over that sum is considered to have been as- 


sessed, for the corn mentioned in the declaration. If the plaintiff remits, it is 
understood that no part of his remaining damages is for the corn sued for.” 
And the plaintiff does, in pursuance of the order, remit all the damages except 
three hundred dollars, he may afterwads maintain an action, for the value of 
the corn thus remitted. Martinv.Chapman. 278. 


NOTARY PUBLIC. 


| § 


x 


A notary public is authorized to take the proof and acknowledgment of deeds, 
in the county for which he is commissioned, although the land conveyed may 
be sitnated in another country. Johnson v. McGehee & Thomas. 186. 

The official acts of a notary, are authenticated by his seal, without further 
prouf. Dunn v. Adams, Parmeter & Co. 527. 


See Statute, 5. 
NUL TIEL RECORD. 
See Envorser anp Enporste, 3. 


OFFICERS, AND PROCEEDINGS AGAINST. 


1. 


The act of 1824, (Aikin’s Dig. 100) which directs the judge of the County 
Court to certify when a clerk, sheriff, or other county officer, has been absent 
from the county of his residence, for the term of four months, does not confer 


jadicial powers on the judge; nor does it authorize him to declare the office of 


the absentee vacant. It only provides a convenient mode by which the execu- 
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OFFICERS AND PROCEEDINGS AGAINST.—Continued. 
tive, or other appointing power, shall be informed of a fact, which, if true, 
causes the particular office to become vacant. Hill v. The State of Ala- 
bama. 559. 

2. An order, made by the judge of the County Court, declaring the office of 
sheriff vacant, for the reason that the sheriff has been absent from the county 
of his residence for four months, is wholly unauthorized, extra judicial, and en- 
titled to no consideration whatever, as a judgment or inquisition of office. It 
is entirely void, and therefore, is not tue subject of revision, either by certiorari, 
or by writ of error. Ibid. 

3. In a proceeding by motion against a tax collector, under the first section of the 
act of 1822, ‘ for the regulation of assessors and collectors, so far as it relates 
to the payment of money,” the measure of the recovery, is the amount of the 
county tax due and unpaid, together with fifteen per centum, as damages on 
the amount, without interest. James v. The Governor, for the use, &c. 605. 

See ConstitutionaL Law, 3, 4. 
See Evivence, 64. 
See SHERIFF AND HIS Suretiss, 12, 13, 14, 

PARTNERS AND PARTNERSHIP. 

1. In a suit against L. as a partner of a firm, known by the name of L. & B. 
letters, written in the name of the firm by L., and entries made by him in the 
books cf L. & B., are prima facie admissible in evidence to charge him as a 
partner. Lewis v. Post & Main. 65. 

2. In an action against L. charging him as the partner of B.3 the latter is not a 
competent witness to prove the fact ot partnership. Ibid. 

3. Evidence of intermeddling in the affairs of a partnership if given in general 
terms, is objectionable; but in such a case the exception must be to the uncer- 
tainty of the evidence. Specific acts of intermeddling with the business, are 
evidence to go to the jury, for them to determine the character in which such 





acts were performed. Ibid. 
John S. Rhea, James Conner and James W. Rhea, describing themselves as 


partners composing the firm of Rhea, Conner & Co., declared against the 
defendant below, on a promissory note, payable to the firm. On the plea cf 
non assumpsit, it was holden that although the note was not sufficient evi- 
dence in itself, that the plaintiffs were the members of the firm designated upon 
its face, yet it was admissible to show a promise to pay money, and the plain. 
tiffs might adduce extrinsic evidence that they were the promisees. Bell v. 
Rhea, Connor & Co. 83. 

5. When partners, who are also joint mortgagors, convey the mortgaged estate to 
a subsequent purchaser, and one of them dies pending the suit for foreclosure, 
it is unnecessary to make his personal representatives or his heirs at law, par- 
ties to the proceedings. As the debt survives against the other partners, they 
are competent parties to contest the complainants demand, and to state an 
account. Cullum, et al. v. Batre, Executrix of Batre. 126. 

6. A writ of fieri facias against the goods, &c. of one partner, may be levied on 
the property of the partnership, and the interest of the defendant in execution 

sold; but a debt due the partnership, cannot be attached by process at law, to 

pay the separate debt of apartner. Winston vy. Ewing. 129 


— 
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7. One partner cannot sue his co-partner at law, even after a dissolution, unless 
there has been a scttlement of the partnership accounts, and a balance struck. 
Phillips v. Lockhart. 521. 

8. P. H. & A. being partners, L. with the consent of P., bought out the interest 
of H. & A. in the firm, and became the partnerof P. L. agreed with H. & 
A. to pay their proportion of the outstanding debts of the old firm; after a dis- 
solution of the partnership between P. & L., P. paid the debts of the old firm, 
which L. had agreed to pay; held that he could not maintain an action at law 
to recover the amount of L. Jbid. 

See Process, anD SERVICE or, 3. 

See ATTacumMEnT, 5. 


PAYMENT AND SET-.OFF. 


1. A set-off by the maker of a promissory note, against an intermediate indorser, 


cannot be allowed, unless there is a contract between the parties, so as to allow 
it, founded on some new consideration. Kennedy v. W. Manskip and 
others. 43. 


2. In a suit brought by T. against M. & B.a note executed by T. and another, 


and payable to M. alone, would be a good off-set. Carson & Moore v. Barnes. 
93. 


3. If judgment is obtained for a debt of which a part has been paid, but the pay- 


ment is not interposed as a defence, the part so paid cannot afterwards be re- 
covered by suit, although the judgment is satisfied. Broughton v. McIn- 
tosh. 193. 


4. A payment is merely the extinguishment of the debt, and is not in the nature 


of a set-off; which may be used or omitted as a defence, at the pleasure of the 
defendant. Ibid. 

. The possession of a bill by the drawee, after its maturity, is prima facie evi- 
dence of payment. Hill v. Gayle & Bower. 275. 


6. Whenever a merchant sends goods to the order of his customer, duly directed 


9. 


10. 


by the usual mode of conveyance, he is entitled to be paid for them, unless he 
failed to comply with some instruction which has occasioned a loss to his cus- 
tomer. Jbid, 

. The defendant cannot set-off to the plaintiff’s action a demand which he is not 
entitled tosue on,in his own name. Bell v. Horton. 413. 


. Where the defendant proves a set-off to a greater amount than the demand sued 


on, the statute of sett-off will not allow the plaintiff to rebut the defendants 
proof, by showing that the latter is indebted to him in a large sum, which is 
not in suit. Hall v. Cook’s Administrator. 629. 

The payment of an outstanding incumbrance by a purchaser of land, with a 
covenant, either express or implied from the vendors, against incumbrances, 
cannot be the subject of an off-sett, in a suit for the purchase money of the 
land. Dunn, use, &c. v. White and McCurdy. 645. 

Unliquidated damages cannot be the subject of an off-set. Ibid, 


See Cuancery, 1, 2. 


See Bitts oF Excuance anp Promissory Nores, 31, 33, 
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PLEADING. 

1. Though the declaration omit to lay damages, yet if they are laid in the writ, 
the declaration is unobjectionable. And where the cause of action is a lega 
liability, certain and defined, the damages being the statute rate of interest, they 
need not be laid either in the writ or declaration. Elliott v. Smith & Co. for 
the use of Harralson. 74. 

A joint contract may be severed by the consent of all the parties to it, so as to 
entitle each to his several action. Stedman & Mayer v. Eliza Shelton, Ad. 
ministratrix of Nicholas P. Murphy. 86. 

Thus where S. & M. were indebted toG. & P. M. by promissory note, and 
before the maturity of the note, G. asssigned all his interest in the note to H., 
which was afterwards paid by S. & M.; held dat this was a severance of the 
interest by the consent of S. & M. and that P. M. could maintain an action 
for the residue, on the implied promise arising from the discharge of the inter- 
est of one payee. Ibid. 

A declaration alledging these facts and concluding ‘* that the defendants being 
so liable, promised to pay, &c.,” is sufficient. Ibid. 

Where the declaration does not disclose the facts on which the plea is founded 
such facts must be averred in the plea. Winston v. The Trustees of the Uni- 
versity of Alabama. 124. 

In an action of assumpsit on the common counts, a plea of the statute of lim. 
itations of three years, which does not aver that the plaintiff's cause of action 
is an open account, is nota good plea. Ibid. 

An appellate court will not reverse a judgment, because there is a demurrer in 
the record to the defendant's plea, (of which no disposition appears,) where 
there has been atrialby jury. Ledyard v. Manning. 153. 

It is a proper mode of declaring, to join the common counts, with a count on a 
billor note. Kirkpatrick v. Bethany. 201. ; 

A party may declare for any cause consistent with, or embraced by the indorse- 
ment onhis writ. Thus, if the writ be indorsed with a bill or note, the dec. 
Jaration may embrace the common counts, under which a bill or note may be 
given in evidence. Ibid. 

If it be allowable fur a defendant to avail himself of a varianee between the 
indorsement on the writ and declaration, semble, the objection must be brought 
to the view of the Court in some other manner, than by a motion to strike out 
a count from the declaration. Ibid. 

When the names of the parties are transposed in the commencement of the 
declaration, so that the defendant is named as the plaintiff, a judgment will not, 
for this cause, be reversed, if the record furnishes the means of ascertaining 
and correcting, the clerical error. Drummond v. Wright. 205. 

. Whenever the cause of action, indorsed on the writ, is a written instrument, 
the plaintiff is authorieed to declare in any of the common counts under which 
the written instrument can be given in evidence. Holloway v. Lowe, 246. 

. If a defendant pleads non assumpsit to an action of debt, on a bill single, and 
issue is joined, he will not be permitted to urge this mis-pleading, to avoid the 
judgment. Stone v. Gover. 287. 
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PLEADING— Continued. 

14. When the declaration alledges the instrument sued on, to have been made by 
two persons, one of whom unly is before the court as a party, it is unnecessa. 
ry to prove the execution of the instrument, by the one who is not sued. Jb. 

15. Ifa declaration contains a clear and substantial cause of action, it is not ob. 
jectionable on error, though it may contain irrelevant, or superfluous matter, or 
even duplicity. Castles v.McMath. 326. 

16. Pleas of performance and payment are affirmative pleas and the onus of proof 
lies on the defendant. Edmonds v. Edmonds. 401. 

17. On the plea of non est factum, proof that the signature of the obligor was 
genuine, raises the presumption that he executed the bond by sealing and de. 
livering it. Manning & &dams vy. Norwood. 429. 

A plea alledging, “ that the said supposed writing obligatory, if it was signed 
by him, was signed in blank, and for a totally different object, and for a sum 
of money, if any at all was to be secured thereby, for a less amount, and to 





different purposes than the plaintiffs alledged,” bad, because it is uncertain 
and argumentative. Ibid. 

. A plea in abatement, that no copy of the writ was served on the defendant, is 
bad on demurrer. Maverick v. Duffee. 433. 
A declaration which describes a promissory note as bearing date, and payable 
sometime during the last of the month of October, or about the first of the 
month of November, 1838, is bad on demurrer, although it is averred, that the 
note is lost, and that the affidavit requircd by the statute, has been filed. 
Porter v. Nash. 482. 
A declaration in debt is good though the sum demanded in its commencement 
is less than the penalty of the obligation; the statement of a specific sum is 
unnecessary in the commencement of a declaration in debt, and if stated may 
be regarded as superfluous. Williams vy. Harper. 502. 
When the condition of an obligation is to make title for land to the obligee on 
a day certain, and likewise on a contingency which if it happens, is more 


within the knowledge of the obligor than of the obdligee, in a plea of readi- 


ness to perform, it is necessary for the obligor to aver notice of the existence of 
the contingent fact to the obligee; and without such averment the plea will be 
bad. Ibid. 

. Where a general replication is filed to a plea of the statute of non-claim, the 
burthen of proof is cast on the plaintiff; but if the plaintiff reply specially, that 
advertisement was not made by the defendant within two months after the 
grant of letters of administration, such replication, as it would admit that no 
presentment had been made, wou!d shift the onus to the defendant. Evans, 
Administrator v. Norris. Stodder & Co. 511. 

The plaintiff cannot amend his declaration by striking out the name of a per- 
son for whose use the suit is instituted. D. & D. Teer v. Sanford & Cleve- 
land. 525. 

. lf such an amendment is made and the change of the party in interest is stat- 
ed in the declaration, advantage of the irregularity may be claimed on de. 
murrer. Ibid. 

26. Where the indorsement of a note is impeached by a plea of non est factum, 
the burden of proof is caston the plaintiff, and he will not be entitled to a ver- 
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dict, by merely reading to the jury the note and indorsement, although the de- 
fendant did not object to it’ Gilmer v. Branch Bank at Mobile. 538. 

27. In trespass to try titles, the declaration alledged, that the plaintiff was in pos. 
session, on the Ist of January, of the premises, and that the defendant entered 
with force and arms, on the 2d day of January—Held, that it was a sufficient 
averment of possession at the time of the eviction. Parker, et al. v. Hagger- 
ty. 632. 

See JupemeEnt, 1, 2, 3. 

See ENDORSER AND ENDORSEE, 3. 

See Bitus or Excuance anp Promissory Notes, 16, 17. 
See Corporation, 1. 

See Ust anp Occupation, 2, 3. 

See ATTACHMENT, 10. 


PRACTICE. 

1. Where several suits have been brought between the same parties, which 
might have been comprised in one writ, it is the duty of the Court, on motion 
of either party, to order a consolidation of the suits, on the payment, by the 
party making the motion, of all the costs which have then accured, except 
in one suit, unless the defences to the actions thus proposed to be consolidated, 


herd 
id. 


are different. Powell v. Gray. 
But a motion to consolidate is addressed to the discretion of the Court, and cen. 
not be revised on error. Quere—Whether a mandamus would lie in such a 


case? Ibid. 

Trials of right of property, commenced before a justice of the peace, and car, 
ried by appeal, to the Circuit Court, cannot be consolidated. bid. 

If the verdict of the jury is copied by the clerk, making out the transcript of 
the record, and is different from that recited in the judgment entry, it cannot 
be noticed by an appellate court; the presumption is, that the jury corrected 
the verdict and returned the one recited by the judgment entry. Layman, et 
als. v. Hendrix. 212. 

If the court directs the judgment entry, different from, and unauthorized by 
the verdict rendered; the proper mode to present the point for revision is, to 
except to the action of the court, if the fact does not otherwise appear in the 
record. Ibid. 

In an action against several defendants, for a joint trespass, the plaintiff is 
entitled to demand a joint verdict for damages against all who are ascertained 
to be guilty; and it would be erroneous to instruct a jury, that they might, in 
such a case, sever the damages and apportion them among the several de. 
fendants. Ibid. 

If a jury return a joint verdict of guilty, against more defendants than one, in 
an action of trespass, and assess several damages, it is optional with the plain- 
tiff to set aside the verdict, and have a venire de novo; or to cure the defect, 
by entering a nolle prosequi against all the defendants, but the one whom he 
may elect to charge with the damages assessed against him alone. Ibid. 
Where a non.suit was claimed in the clerk’s office in vacation, for want of a 
declaration, and afterwards, without noticing the proceedings in the clerk’s 
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PRACTICE.—Continued. 
office, a declaration was filed, and a judgment by default, rendered against 
the defendant, it was held-not to be erroneous. Jones, et al. v. Merrill, Ad- 
ministrator, &c. 217. 

If the proceedings before a justice of the peace, are regular, and the suit is 
removed to the County or Circuit Court, after judgment, they ought not to be 
quashed, because the plaintiff declares in detinue or trover. Williams v. Hin. 
ton. 297. 

The proper course, is to require the plaintiff to file a statement of his cause of 
action, where any question, as to its sufficiency, or to the jurisdiction of the 
justice of the peace, can be raised on demurrer. Ibid 


A plea in abatement, that no copy of the writ was served on the defendant, is 

bad on demurrer. Maverick v. Duffee, 433. 

The only manner in which advantage can be claimed of such an irregularity, 
, 


is by motion to the court to which the writ is returnable, which is authorized 
to make such order as will prevent injury, and advance the justice of the 
cause. Ibid. 
A writ to which the sheriff is a party, should be directed to the coroner, and 
since the passage of the act of 1839, a writ to which the sheriff is a party, 
directed to any sheriff of the State, although executed by the coroner, is irregu- 
lar and may be abated on the plea of the defendant. Nabors v. Thoma- 
son. 590. 

14. A refusal by the court to quash such a writ is not error. bid. 

See ExecuTors AND ADMINISTRATORS, 2. 

See Forciste Entry anv Derarner, 5, 6, 7. 

See DemuRRER TO EvipENcE, 2. 

See Criminau Cases, AnD Proceepincs In, 6, 7, 8. 

See Preapine, 23, 26. 

See InTENDMENT AND LEGAL Presumption, 2. 


PRINCIPAL AND AGENT. 

1. Where the plaintiff and defendant are parties to a combination to defraud the 
Government of the United States, and the defendant, in the execution of the 
fraudulent purpose, receives money from the United States, in the name of 
the plaintiff, and acting ostensibly as his agent, no action can be maintained by 
the plaintiff for the recovery of the money so received. Boyd v. Barclay. 34. 
An agent who collects money in the course of some lawful employment, is not 
liable to an action, until a demand has been made, or something equivalent 
has been done. Sally’s Administrators v. Capps. 121. 

In an action for money had and received, to recover of an agent the amount 
of a promissory note collected by him, a witness who had seen che note, and 
heard the parties to the action speak of its amount, may testify thereto, though 
no evidence was given of the loss or destruction of the note, or notice to pro- 
duce it shown. Ibid. 

An attorney with a mere naked power, cannot delegate his authority to anoth- 
er. But where it is indispensable by law, in order to accomplish the end; or 
it is the ordinary course of trade; or it is understood by the parties to be the 
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PRINCIPAL AND AGENT—Continued. 

mode by which the particular business would, or might be done, the authority 
to appoint an attorney may beimplied. Johnsonv. Cunningham, 249. 
When an agent purchases on behalf of a principal whose name he conceals, 
the seller, on discovering the principal, may maintain an action against him. 
But if the seller, with a full knowledge of the buyer’s agency, elect to give him 
credit, and place the amount to his debit, he cannot, afterwards recover from 
the principal. E. B. & A. G. Westmoreland v. Davis. 299. 

. A letter of attorney to an agent, authorizing him to sell and make a good title 
toa slave, warranting him to be a slave for life, ‘‘and to do and perform all, 
and every other matter or thing that may be necessary touching the premises,’” 
does not prohibit the agent from making a warranty of soundness to the pur- 
chaser. Gainesv. McKinley. 446. 

. The agent employed to sell a slave may warrant him to be sound, unless in- 
hibited by the terms of the authority under which he-acts. Ibid. 








The appointment of an attorney by writing, ‘** with full power and authority , 
for me, and in my name, to draw, or to indorse promissory notes, to accept, 
draw, or indorse bills of exchange,” does not authorize the attorney te:draw, 
or indorse notes for the mere accommodation of third persons.. Wallace v. 
The Branch Bank at Mobile. 565. 

An agent is a competent witness for iis principal, Stringfellow & Hobson v. 
Mariott. 573. 

. A warranty in the following words: Received of J. S. one note of hand for 
twelve hundred dollars in full, for the purchase of a negro girl, aged twenty- 
two years. I warrant the said negro sound, in body and mind. I also war- 
rant the right and title unto the said J. S. his heirs and assigns, forever. 


(Signed) S.R. MARIOTT, 
For B. MARIOTT. 
is the warranty of B. M., the principal. bid. 


. The mere fact that the defendant held two letters of attorney, from the ad. 
ministratrix of the plaintiffs’ ancestor, authorizing him to transact business for 
her individually, and as administratix, will not cause his purchases of the 
lands of the ancestor, sold under a decree of the county court, toenure to the 
benefit of the plaintiffs. Doe ex dem. Duval’s heirs y¥. McLoskey. 710. 

See Evivence, 30. 

PROCESS, AND SERVICE OF. 

I, The service of process is sufficiently shown, by proving that the signature of 
the defendant, to an acknowledgment thereupon indorsed, is in his own hand- 
writing. Norwood & Chambers v. Riddle. 195. 

. Where the judgment entry recites, that the signature of the defendant to the 
service of the process was shown to the court, by the affidavit of a third per- 
son, the Supreme Court will intend that the affidavit was made in open court, 
and that the-witness was there examined. Ibid. 


. Service of process on one of several partners, after the dissolution of the part~ 
nership, and a confession of judgment by the one served, will not authorize a 
judgment against the other partners. Mitchell, Rix & Co. and Rix, Rich & 
Co.v. John T. Rich, 228. 

101 









802 





INDEX. 




























PROCESS AND SERVICE OF—Continued. 
_ 4. The return of the sheriff to a judicial attachment, against three defendants, 

that by virtue of the writ,-he had levied on certain slaves, and that the same 

were replevied by the bond of the defendant, is conclusive to show that the 

slaves were the property of all the defendants, Kirksey et als. v. Bates. 303. 

5. A replevin bond returned by the sheriff, is no part of the record, and cannot 
be looked to, to explain or contradict the sheriff’s return. Ibid. 

6. Where a levy has been made befure the return day, of a fieri facias, the officer 
levying, may complete the execution by a sale after that day, although he has 
(in the meantime) been superseded by a successor, duly qualified. Bondurant 
et als. v. Buford. 359. 

7. The delivery of a fieri facias to the sheriff, creates a lien upon the personal 
estate of the defendant, in favor ef the plaintiff, yet the property of the debtor 
is not divested, until the process has been actually levied. But when the sher- 
iff has duly seized goods, he then acquires a special property in them, and is 
answerable to the plaintiff to the extent of their value, and the defendant is 
discharged from the judgment pro tanto. Ibid. 

8. A writ to which the sheriff is a party, should be directed to the coroner, and 
since the passage of the act of 1839, a writ to which the sheriff is a party, di- 
rected to any sheriff of the State, although executed by the coroner, is irregu- 
lar and may be abated on the plea of the defendant. Nabors v. Thoma- 
son. 590. 

QUO WARRANTO. 

1, The Supreme court will not entertain an Information, in the nature of a quo 
warranto, to try the right of an individual to the office of judge of the County 
Court, unless an application has been made to, and refused by the Circuit 

. Court. The State ex rel. the Attorney General vy. Williams. 342. 

See Constitutionat Law, 6. 

RECEIVER. 

See Cuancery, 1, 2. 

5 RECOGNIZANCE. 

1. Superadded words of condition beyond what are authorized by the statute, will 
not destroy the effect of a recognizance; but it has precisely the same efiect as 
if such superadded words were omitted. Howie & Morrison y. ‘The State of 
Alabama. 113. 

2. A recognizance is properly certified to the Circuit Court, when it commences 

§ thus: Be it remembered that on, &c., came R. H. P., &c., before me, J. F., a 
justice of the peace in and for the County, ¢-c,. who acknowledged themselves, 
&c. and issigned by the justice. Ibid. 

3. It is unnecessary to recite the recognizance in the judgment nisi: it is only 
necessary to show that the accused was required in court to answer the charge 
which his recognizors have stipulated he should answer, and the consequent 
forfeiture of the recognizance; therefure, a misrecital of the recognizance will 
not avoid the judgment. Ibid. 

4. If the charge which the accused was called to answer. varies from that de- 

scribed in the condition of the recognizance, no sufficient breach is shown, and 

the judgment nisi is erroneous. Ibid. 
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RECOGNIZANC&—Continued. 


A recital in the judgment nisi, that the accused was called to answer to an in, 
dictment for forgery, is not a sufficient averment of the breach of a recogni- 
zance, conditioned that the accused should appear and answer a charge for 
counterfeiting a certain draft purporting to be drawn by J. D. L., in favor of 
and indorsed by J. O. on R. L. W. and accepted by him for two thousand 
dollars. Ibid. 


. When a judgment nisi is rendered on a forfeited recognizance, the sci. fa. 


may be either joint or several, but after a final judgment against recognizors 
for several sums, the judgment severs against the several recognizors; and all 
subsequent proceedings must be several. Ibid. 


. Ajoint writ of error cannot regularly be sued out by two recognizors when the 


final judgment ascertain a separate sum to be paid by each. The proper course 
is for each to sue out a writ of error; if they join, the writ will be dismiss. . 
ed. Ibid. 


The record contained a judgment by confession, certified by the clerk of the 
County Court; but did not show the nature of the proceeding, and in what 
court it was had—Held, that the record was too imperfect to enable an appel- 
late court to proceed understandingly, upon the assignment of errors; and the 
case will be dismissed, unless the plaintiff will undertake to pertect the record 
by a certiorari. McRae et al. vy. The Bank of Columbus—McRae et al. v. 
The Insurance Bank of Columbus. 578, 
TRAXIT. 
Aa judgment as upon aretrazit, is a complete bar to a subsequent action 
for the same cause. Evans v. McMahan. 45. 


2. A plea in bar which alledges a judgment by retrazit, and substitutes the" 


words “* and dismissed the same” for ** but from the same aitogether withdrew 
himself;” 1s good on demurrer. Ibid. 


RIGHT OF PROPERTY, TRIAL OF. 
1. 


Trials of right of property, commenced before a justice of the peace, and 
carried by appeal, to the Circuit Court, cannot be consolidated. Powell v. 
Gray. 77. 

. On trials of right of property commenced before a justice of the peace, no 
bond is necessary to be given by the claimant. Jbid. 

. A bond given by the claimant of property levied on by execution, pursuant to 
the first section of the act of 1828, (Aikin’s Digest, 169) will not warrant the 
Circuit Court, in rendering a summary judgment against the claimant’s securi- 
ties, for the damages assessed on the trial, against the claimant, for putting in 
the claim fordelay. Hughes et al. v. Rhea, Conner & Co. 609. 


4. If the judgment rendered against the claimant for damages, for interposing a 


delay claim, (authorized to be given by the acts of 1812 and 1821, Aikin’s 
Dig. 167, 168) cannot be collected by execution, the remedy of the plaintiff 
against the claimant’s securities, is by suit on the bond. Jbid. 


See Evipence, 56, 57. 
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SHERIFF AND HIS SURETIES. 

1. On a proceeding against a sheriff, under the third section of the act of 1826, 
entitled “an act, the better to secure money in the hands of clerks, sheriffs, 
and coroners,” for failing to make the money on an execution, in consequence 
of the want of due diligence, it is not necessary that his sureties should have 
notice, in order to subject themto ajudgment. Reid et al. v. Jackson. U7. 

2. The mere possession and improvement of land belonging to the United States, 
however valuable, is not the subject of a levy under an execution; and a sher- 
iff is not liable, on a motion against him, for neglecting to levy on, and sell 
such an improvement. Rhea, Conner & Co. v. Hughes. 219. 

3. Where a recovery is had against a sheriff, upon a suggestion that he had failed 
to collect an execution, by reason of the want of due diligence, he cannot re. 
imburse himself by a suit against the defendant in execution. ‘Therefore, a 
person having a lien by deed of trust, upon the land of the defendant in exe. 
cution, upon the trial of the suggestion, may be examined, to show that it was 
subject to the execution—his evidence, instead of being in favor of, would be 
adverse to his interest; inasmuch as a verdict would not relieve the land from a 
liability to satisfy the plaintiff’s judgment. Johnson v. Cunningham. 249. 

4. In summary proceedings, under the act of 1826, 'Aikin’s Digest, 174, sec. 
76) against the securities of a sheriff, the sheriff is a necessary party; and unless 
the notice is given to him, no judgment on motion, can be had against the se. 
curities. Orr v, Duvall et al. 262. 

5. Where a party moves against a sheriff for an order to appropriate money in his 
hands, to the satisfaction of an execution in favor of the plaintiff in the motion, 
it is competent for the court to permit a third person (having an interest) to 
litigate the motion, and if decided against him, such person may prosecute a 
writ of error, Wheeler & McCurdy v. Kennedy. 292. 

6. Where land levied on by fi. fa. will allow of division, it is the duty of the sher- 
iff to sell only so much as is necessary to satisfy the execution. Jbid. 

7. The official tenure of a sheriff, is limited by the constitution of the State, to 
three years, and no writ of discharge or other process is necessary, in order to 
terminate his office. Bondurant etals.v. Buford. 359. 

8. Though a sheriff ceases to be such, de jure, yet many of his acts may be valid 
as a sheriff de facto, even after that period. But whenever the new sheriff 
has been admitted to the exercise of his office, by taking the oath and execut- 
ing the bond required, the old sheriff cases to be an officer, either in fact or 
law. Ibid. 

9. Where a levy has been made before the return day of a fieri facias, the offi- 
cer levying, may complete the execution by a sale after that day, although he 
has (in the meantime) been superseded by a successor, duly qualified. bid. 

10. The delivery of a fieri facias to the sheriff, creates a lien upon the personal 
estate of the defendant, in favor of the plaintiff, yet the property of the debtor 
is not divested, until the process has been actually levied. But when the sher- 
iff has duly seized goods, he then acquires a special property in them, and is 
answerable to the plaintiff to the extent of their yalue, and the defendant is 
discharged from the judgment pro tanto, Ibid. 
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11. A sheriff does not begin to do execution of a fieri facias, until he has levied 


12. 


13. 


14. 


16. 


thesame. But when a levy was duly made, he was authorized at common law 
to sell the goods seized, even after the return day, without a venditioni expo- 
nas, and though he was out of office. Quere. Does not the 14th section, of 
the act of 1807, “‘ concerning executions, and for the relief of insolvent debt- 
ors,” require a venditioni exponas to legalize suchasale. Ibid. 

To support a summary judgment, under the act of 1822, [Aikin’s Digest 272] 
it must appear on the record, that the receipt of the money by the sheriff was 
shown by matter of record; or the fact of the receipt must be found by a 
jury. Mason and Daniel v. Brazier. 635. 

Under the act of 1826, [Aikin’s Digest 174; sec. 76] notice is necessary to be 
given to the sheriff or other officer; and he must be a party to the judg. 
ment. Ibid. 

No summary proceedings can be sustained under either of the acts of 1807, 
1819, 1822, 1826, unless the sheriff or other officer, is a party to the judg. 
ment. Ibid, 


. The eighteenth section of thg act of 1819, ‘* To provide for the appointment 


of county officers, and for other purposes,” authorizes any person aggrieved, 
to move for, and have judgment against a sheriff and his sureties, for the failure 
of the sheriff, to perform the duties by that act required. And it is not neces. 
sary that all the parties moved against, should have notice of the proceeding: 
but it is sufficient to give three days notice of the motion, either to the delin- 
quent sheriff, or his sureties. Mason et al. vy. Parker. 684. 

The 18th section of the act of 1819, is a penal enactment, and cannot be 
extended by construction, beyond what its terms import; consequently a 
judgment cannot be rendered against the sureties without associating the 


sheriff with them. Jbid. 


See Process anp Service oF, 5, 8. 
See Summary Proceepines, 8, 9, 10, 11, 12, 13, 14. 
See ConstituTiIonaL Law, 3, 4. 
See Orricers, 1, 2. 
See Statutes, 6. 
See Vernict, 6. 
SIGNATURE IN BLANK. 
1. Where one perzon intrusts another with his blank signature, to be filled up for 


a particular sum, and to be used in a particular manner, if that confidence is 
abused, and the paper is filled up for a larger amount, and used in a different 
manner, he will be responsible to a bona fide holder for the amount for which 


it is filled up. Herbert v. Huie. 18. ; 


2. In such a case, the implied authority is given to the holder, to fill up the paper 


for any suin which he may have advanced upon it in good faith, and in ignor- 
ance of any fact which should have put him on inquiry. bid. 


SLAVES AND PERSONS OF COLOR. 


See CriminaL Cases anp PRocEEpines 1n, 4. 


SPIRITUOUS LIQUORS, RETAILER OF. 





1. An indictment against a retailer of spirituous liquors, for permitting gaming in 
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SPIRITUOUS LIQUORS, RETAILER OF—Continued. 





his house, should charge that the defendant was a licensed retailer of spirituous 
liquors. The State v. Jonathan Kennedy. 31. 


. A license to retail spirituous liquors, can only be granted at the semi-annual 


term of the County Court, properly so called. bid. 


See InpictmeEnt, 2, 3. 


STATUTES. 
1. 


A statute in which no time is expressed when it shall become operative, takes 
effect from its passage. Rathbone, use, &c.v. Bradford. 312. 

The law does not suppose parties to contract in reference to the remedy; 
hence it is competent for the Legislature to change the time when the courts 
shall be holden, and thus expedite or delay it. Ibid. 

The eighth section of the act of 1807, whici: requires the sheriff to indorse upon 
an execution the day of its receipt, is merely directory; and its non-observance 
cannot prejudice a plaintiff. A lien upon the defendant’s property attaches 
immediately upon the delivery of the execution. Hester, et als. v. Keith & 
Kelly. 316. 

Though the condition of a bond for the prosecution of a supersedeas, does not 
conform to the statute, yet as the bond was effectual to delay the collection of 
the execution, upon discharging the supersedeas, it becomes absolute, and 
may be prosecuted as an obligation at common law. Jbid. 

Under the act of 1828, declaring the effect of notarial protests, the recital in a 
protest, that a bill was presented to F. & F., as the agents of the drawees, is 
not evidence of theiz agency. Castles v. McMath. 326. 


. The act of 1822, (Aikin’s Digest 272) is both an enlarging and restraining 


statute, and therefore controls the act of 1807: sec. 32, (ib. 173) and of 1819, 
sec. 16, 18, (ib. 163, sec. 22, 23,)on the subject of motions against sheriffs. 
Mason and Daniel v. Brazier. 635. 


See Executors anp ADMINISTRATORS, J. 

See Cuancery, 10. 

See ENDORSER AND ENDORSEE, 5. 

See Banx, 11. 

See Evivence, 39. 

See Bitts of Excnance anp Promissory Notes, 25. 

See Estates or Deceasep Prrsons, 1, 6, 7, 8. 

See OFFICERS, AND PROCEEDINGS AGAINST, 3. 

See Ricut oF Property, Triat or, 3, 4. 

See SHeriFr, aND His Sureties, 12, 13, 14, 15, 16. 
SUMMARY PROCEEDINGS. 


To sustain a judgment by default, ona motion by a bank, under the statute, the 
liability of the defendant must be shown by the judgment entry, as well as the 
notice and certificate which authorized the court to exercise the summary 
jurisdiction. Clements, Hall, Gindrat and Steele v. The Branch of the Bank 
of the State of Alabama at Montgomery. 50. 


A party engaged by the bank, as an agent, at five dollars per day, during the 
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SUMMARY PROCEEDINGS—Cantinued. 
period of his employment, cannot recover, by notice and motion, under the 
eighteenth section of the act of incorporation, for the time he * was ready, 
willing and consenting, to act as such agent,” and beiore he had notice that 
his services were no longer required. Such a contract sounds in damages, and 
its breach can only be redressed by the appropriate action. WriggJesworth v. 
The President and Directors of the Bank of the State of Alabama, 222. 

3. In summary proceedings, under the act of 1826, [Aikin’s Digest 174, § 76,] 
against the secureties of a sheriff, the sheriff is a necessary party; and unless 
the notice is given to him, no judgment on motion, can be had against the 
sureties. Orr v. Duvall, et al. 262. 

4, On a motion by the bank for judgment, the certificate of the president of the 
bank, that the note sued on, is bona fide the property of the bank, is necessary 
to give the court jurisdiction of the case, but cannot be used for any other 
purpose, or looked to by the jury as evidence. Gazzam, Heard & Wragg v. 
The Bank of Mobile. 268. 

5. Where a party moves against a sheriff for an order to appropriate money in his 
hands, to the satisfaction of an execution in favor of the plaintiff in the motion, 
itis competent for the court to permit a third person (having an interest) to 
litigate the motion, and if decided against him, such person may prosecute a 
writ of error. Wheeler & McCurdy v. Kennedy. 292. 

6. In a summary proceeding by the bank against one of its debtors, it is not 
necessary to alledge in the notice that the debt was due and unpaid; if the 
evidence of indebtedness set out in hec verba in the notice, shews the debt to 
be past due, it is sufficient. Sale et al. v. The Branch Bank at Decatur. 425. 

. It is necessary to give notice to the plaintiff, when a motion is made to enter 

satisfaction of record, if the satisfaction is by some extrinsic matter. Clem. 

ents v. Crawford and Hines. 531. 

Where a notice to a sheriff and his sureties, states that the furmer received the 

amount of an execution, and alledges that the same was demanded of him by 

the plaintiff; but proceeds to aver a failure to return the execution according to 
law, and informs,the sheriff and his sureties, that a motion will be made against 
them for such failure to return the execution; the notice does not embrace two 
distinct grounds, but only that for which it is indicated the motion will be 

made. Bondurant, et al. v. Woods & Abbott. 543. 

9. If a motion against a sheriff and his sureties, and the judgment consequent 
thereupon, constitute but one entry simultaneously made, and the court de- 
clares in its judgment “ that the facts alledged in the notice have been fully 
proved by the plaintiff,” the notice may be referred to, to ascertain the default 
on which the motion is founded. Ibid. 

10. In a summary proceeding against the sheriff and his sureties, if it appear 
from the record that the defendants came into court, and the parties referred 
their case to the decision of the court; it will be intended, either that the de. 
fendants were served with notice, or consented to waive it. Ibid 

11. It is not permissible for a sheriff and his sureties, in a summary proceeding 
against them, for the failure of the former to return an execution, to shew that 

the execution issued upon an insufficient or irregular judgment. Ibid. 
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SUMMARY PROCEEDINGS—Continued. 
12. Where the notice to a sheriff and his sureties, is recited in the judgment and 
found in the record, it may be referred to, to sustain the judgment. Jbid. 

13. Though it would be more regular in a judgment against a sheriff and his 
sureties, fora failure to return an execution, to state separately the amounts of 
the execution, and the interest thereon; yet it is not error to render a judgment 
for an entire sum, where it does not exceed the aggregate of these two 
amounts. Jbid. 

14. It is no ground for the reversal of a judgment against a sheriff and some of 
his sureties, that a discontinuance has been entered, as to the sureties not 
served with notice. Ibid. 

See SHERIFF AND uIS Sureties, 1, 12, 13, 14, 15, 16. 
See Bank, 13. 
See OFFICERS, AND PROCEEDINGS AGAINST, 3. 

SURETY. 

1. It is a clear principle that a surety who has paid the debt of his principal, is 
entitled to stand in the place of the creditor, as to all securities for the debt held, 
or acquired by the creditor, and to have the same benefit from them that the 
creditor might have had. Cullum v. Emanuel & Gaines, et al. 23. 

2. If the creditor parts with, or renders unavailable, securities or any fund, which 


he would be entitled to apply in discharge of his debt, the surety becomes ex- 
onerated pro tanto. Ibid. 
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3. But the doctrine of substitution rests upon the basis of equity and benevolence, 
and the creditor who has disabled himself from yielding up to the surety, the 
means of reimbursement which he had, is not to be injured; provided he acted 
without a knowledge of the rights of others, and with good faith and just in- 
tentions. Ibid. 


TITLES TO LAND SOUTH OF LATITUDE THIRTY-ONE. 
1, A condition, superadded by the register of a land office, to a patent certificate 
issued by him, which was not required, by the law directing its issuance, is 
void; and the patentee will take it discharged from the performance of the 
illegal condition. Innerarity v. The heirs of Mims. 660. 

2. The confirmation, by Congress, of a title acquired under the Spanish Govern- 
ment, will not affect the question of the fact of possession. The heirs of 
Mims v. Huggins. 676. 

See Limitations, Srature or, 6. 

See Evipence, 66, 67. 

TRESPASS. 

1. It is a proper mode of declaring, to join the common counts, with a count on 
a bill or note. Kirkpatrick v. Bethany. 201. 

2. In an action against several defendants, for a joint trespass, the plaintiff is 
entitled to demand a joint verdict for damages against all who are ascertained 
to be guilty; and it would be erroneous to instruct a jury, that they might, in 
such a case, sever the damages and apportion them among the several de- 
fendants. Ibid. 

3. If a jury return a joint verdict of guilty, against more defendants than one, in 
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TRESPASS—Continued. 
an action of trespass, and assess several damages, it is optional with the plain. 
tiff to set aside the verdict, and have a venire de novo; or to cure the defect, 
by entering a nolle prosequi against all the defendants, but the one whom he 
may elect to charge with the damages assessed against him alone. Jbid. 

See Master anv Servant, 2. 

See Evivence, 48, 49, 50, 51, 52, 53. 

TRUSTS, AND DEEDS OF. 

1, In an action by trustees to recover possession of land conveyed to them by 
the trust deed, the cestui que trust cannot prove mismanagement of the trust 
and impropriety of conduct on the part of the trustees, to prevent a recovery or 
invalidate the deed. Mordecai & Wanroy v. Tankersly. 100. 

. A fraud which will vacate a deeed in acourt of law, must relate to the execu- 
tion of the deed. Jbid. 

. Where the grantor in a deed of trust, executed for the purpose of securing the 
cestui que trust against contingent liabilities, stipulated in the deed, that the 
grantor should retain the possession of the property conveyed, until a liability 
was incurred; the retention of possession, is no evidence of fraud. Johnson v. 
Cunningham. 249. 

. Where it is stipulated in a deed of trust, that the money unappropriated, and 
property undisposed of, after satisfying the purposes of the deed, should be 
paid over and revert to the grantor, the deed is not thereby made void; for the 
grantor stipulates for nothing more than what the law would have given 
him. Ibid. 

USE AND OCCUPATION. 

1, The declaration alledged, that the defendant was indebted to the plaintiff in 
the sum of three hundred and fifty dollars, for the use and occupation of two 
town lots, for the space of six years; and thereupon promised to pay the same 
upon request, &c. Held, that the cause of action set out in the declaration- 
is not obnoxious to the statute of frauds, which declares that “no action shall 
be brought upon any contract for the sale of lands, tenements or heredita, 
ments, or the making any lease thereof, for alonger term than one year.” Ma: 
verick v. Donaldson. 535. 

A declaration which charges that the defendant, at his instance and request, 
was permitted to occupy, by the plaintiff, and in consideration of such occu- 
pancey, promise to pay, &c. conforms to the statute of 1812, ** To provide for 
the recovery of rent in certain cases not heretofore provided for.” Ibid. 

A declaration which states the use and occupation by the plaintiff's permission, 
for the space of six years, and alledges a promise to pay a certain sum annu- 
ally, for the rent and occupancy, is good, whether considered with reference 
to the common law, or the statute of 1812. Jbid. 


VENDOR AND VENDEE. 
1. Where the vendor of land executes a bond, conditioned to make title to the 
vendee generally, and the vendee in consideration thereof, makes his promisso- 
Ty note payable to the vendor on a day certain; the failure to complete the-itles 
is not an available bar to an action at law upon the note. George & George 
v. Stockton, use, &c. 136, 
102 


; 
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VENDOR AND VENDEE—Continued. 
2. Where the vendor of land has put the vendee in possession, executed a bond 
for title, and take a promissory note or other security, for the purchase money 
he is entitled to recover at law, upon the note, &c., so long as the contract re- 
mains unrescinded. Ibid. 
By the statute of uses, the possession of the vendor is transferred to, and be- 
comes the possession of the vendee, eo-instanti, with the execution of the deed 
of conveyance. Bliss, Administrator of Lewis v. Smith, Administrator of 
Yancey. 273° 

. It is no defence to an action on a note given for the price of land sold, and con- 
veyed with covenants of warranty, that the vendor died in possession of the 
land, and that the legal title to it was in another person, at the time of the sale, 
Ibid. 

. So long as the conveyance exists, and the vendee is not evicted from the lands 
conveyed, he is precluded, in the absence of fraud, from disputing the title of 
the vendor. Jbid. 

. Where the sendee gives his bill single, payable at a day certain, for the price 
agreed to be paid for a tract of land, and the vendor agrees to convey title to 
the land sold, within a reasonable time; it is no defence at law, to an action on 
the bill, that the vendor has failed and refused to convey. Stone v. Gover, 
287. 

. The breach of the vendor’s stipulation to convey, does not necessarily rescind 
the contract of sale. The vendee can either enforce a specific performance 
in equity, or sue at law for the damages sustained. Jbid. 

. An agreement to convey title to land, within a reasonable time after the sale, is 
not a condition precedent; nor is it necessary to be performed, to enable the 
vendor to sustain an action on a bill single, given for the purchase money, pay- 
able on a day certain. Ibid. 

. If the vendee receives and retains the possession of lands sold, he will not, at 
law, be permitted to set up a fraud _in the sale, as a defence to an action on a 
bill single, given for the purchase money. Ibid. 

Whetlr fraud is a defence, at law, to an action for the price agreed to be paid 
on the purchase of lands, which have been conveyed by the vendor, is yet an 
open question in this State. Ibid. 

. A party, by purchasing land at a sale, by execution, is not estopped from deny- 
ing the title of the defendant, except as against the plaintiffin execution. If 
therefore, he purchased for a sum more than sufficient to satisfy the plaintiff’s 
execution against other creditors of the defendant, he may insist upon his 
right to the excess. Wheeler & McCurdy v. Kennedy. 292. 

. The condition of a bond described a sale of land, by metes and bounds, at a 
gross price; held that there being no fraud, it was admissible at law, to prove 
by parol, that the sale was at a certain price per acre; and that in computing 
the entire sum to be paid, there was a mistake as to the number of acres; and 
that if relief could be had, it must be sought in Chancery: Dozier v. Duffee. 





320. 
13. In a bond for title, the vendor described the land by its appropriate designa- 
tion, in the land office, adding after the description of the land, containing so 
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VENDOR AND VENDEE—Continued. 
many acres, more or less. The sale embraced a number of tracts or parcels 
of land, and there was no statement at the close, of the entire number of acres 
sold—held that there was no stipulation, or covenant, on the part of the ven- 
dor, of the quantity of acres sold; that it was a sale by metes and bounds, and 
that no reduction of the price could be had,. there being no fraud, for a defi- 
ciency in the quantity. Ibid. 

. A vendee of land may tender the purchase money according to his contract, 
and demand title, and if the vendor refuse to make title, he may rescind the 
contract, Clemens v. Loggins. 622. 

. But mere abandonment of possession without such tender, demand of title, 
and refusal, will be no defence when sued for the purchase money. Ibid. 

. It is no defence to an action for the purchase money of land, that the vendor 
has no title, the vendee retaining the possession. Ibid. 

. Knowledge of an existing incumbrance on land at the time of the purchase, 
will not prevent the vendee, from resorting to an action on his covenant, for 
the amount paid in discharge of the incumbrance. Dunn, use, &c. v. White 
McCurdy. 645. 

Seo Contract, 8, 9. 

See Fravp, 2, 3. 

Sce ConsIDERATION, 2. 

See Principan anp AGENT, 11. 


VENUE. 


1. A note, described as made at Columbus, Geo., after judgment, will not be 
presumed to have been made in the State of Georgia, tor the purpose of re. 
versing the judgment. Hargrove v. J. Smith & Co. 80. 


VERDICT. 

1, A special verdict should find every fact essential to the plaintiff’s right of re. 
covery in order to authorize a judgment in his favor, and cannot be aided by in. 
tendment, or a reference to extrinsic facts, If the facts found, show that there 
were others, touching which there was evidence, the truth of which is no 
negatived by the finding, the court without rendering a verdict, should award a 
venire facias de novo. Sewall, by his next friend, v. Glidden. 52 

. If the verdict of the jury is copied by the clerk, making out the transcript of 
the record, and is different from that recited in the judgment entry, it cannot 
be noticed by an appellate court; the presumption is, that the jury corrected 
the verdict and returned the one recited by the judgment entry. Layman, et 
als. v. Hendrix. 212, 

. If the court directs the judgment entry, different from, and unauthorized by 
the vetdict rendered; the proper mode to present the point for revision is, to 
except to the action of the court, if the fact does not otherwise appear in the 
record. Ibid. 

. In an action against several defendants, for a joint tresspas, the plaintiff is en- 
titled to demand a joint verdict for damages against all who are ascertained to 
be guilty; and it would be erroneous to instruct a jury, that they might, in such a 
case, sever the damages and apportion them among the several defendants, 
Ibid. 
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VERDIC T—Continued. 

5. If a jury return a joint verdict of guilty, against more defendants than one, in ° 
an action of trespass, and assess several damages, it is optional with the plain. 
tiff toset aside the verdict, and have a venive de novo; orto cure the defect, 
by entering a nolle prosequi against all the defendants, but the one whom he 
may elect to charge with the damages assessed against him alone. Jbid. 

. In a proceeding against a sheriff and his sureties, for the failure to return an 
execution within the time prescribed by law, to which there is an available plea 
in bar; a verdict which merely ascertains the sheriff’s default, does not au- 
thorize ajudgment in favor of the plaintiff—it should go farther, and negative 
the defence interposed by the plea. Mason et al. v. Parker. 684. 

WARRANTY. 

1, A warranty in the following words: Received of J. S. one note of hand for 
twelve hundred dollars in full, for the purchase of a negro girl, aged twenty- 
two years. I warrant the said negro sound, in body and mind. [ also war- 
rant the right and title unto the said J. 8. his heirs and assigns, forever. 

(Signed) S.R. MARIOTT, 
For B. MARIOTT. 
is the warranty of B. M:, the principal. Stringfellow & Hobson v. Mariott. 
573. 
WITNESS. 

1. The defendant may examine the nominal plaintiff as a witness, if the latter 
does not object to give evidence; and where it is stated in the bill of exceptions 
that the plaintiff’s counsel objected to his examination, the objection will be 
understood to have come from the plaintiff really interested in the suit. Duf.- 
fee v. Pennington, use, &c. 506. 

See Bitts or Excuance anp Promtssory Notts, 14. 

See Evivenct. 5, 6, 7, 9, 10, 11, 54, 56, 63, 64, 65. 

See Deposition, 1. 

See Action, 1, 2. 

See Exceptions anv Bit op, 4. 

















